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Planning Commissioners are citizens of Newport Beach who volunteer to serve on the Planning 
Commission.  They were appointed by the City Council by majority vote for 4-year terms.  At the 
table in front are City staff members who are here to advise the Commission during the meeting. 
They are: 
 
JAMES CAMPBELL, Acting Planning Director LEONIE MULVIHILL, Assistant City Attorney 
 
PATRICK ALFORD, Planning Manager TONY BRINE, City Traffic Engineer 
 
GREGG RAMIREZ, Senior Planner JAIME MURILLO, Associate Planner 
 
MARLENE BURNS, Administrative Assistant 
 

NOTICE TO THE PUBLIC 
 
Regular meetings of the Planning Commission are held on the Thursdays preceding second and fourth Tuesdays 
of each month at 6:30 p.m.  Staff reports or other written documentation have been prepared for each item of 
business listed on the agenda.  If you have any questions or require copies of any of the staff reports or other 
documentation, please contact the Planning Department staff at (949) 644-3200.  The agendas, minutes and staff 
reports are also available on the City's web site at:  http://www.newportbeachca.gov. 
 
This committee is subject to the Ralph M. Brown Act. Among other things, the Brown Act requires that the 
Commission’s agenda be posted at least 72 hours in advance of each meeting and that the public be allowed to 
comment on agenda items before the Commission and items not on the agenda but are within the subject matter 
jurisdiction of the Commission. The Commission may limit public comments to a reasonable amount of time, 
generally either three (3) or five (5) minutes per person.  
 
It is the intention of the City of Newport Beach to comply with the Americans with Disabilities Act (ADA) in all 
respects.  If, as an attendee or a participant at this meeting, you will need special assistance beyond what is 
normally provided, the City of Newport Beach will attempt to accommodate you in every reasonable manner.  
Please contact Leilani Brown, City Clerk, at least 72 hours prior to the meeting to inform us of your particular needs 
and to determine if accommodation is feasible (949-644-3005 or lbrown@newportbeachca.gov).  
 
If in the future, you wish to challenge in court any of the matters on this agenda for which a public hearing is to be 
conducted, you may be limited to raising only those issues, which you (or someone else) raised orally at the public 
hearing or in written correspondence received by the City at or before the hearing. 
 
APPEAL PERIOD: Use Permit, Variance, Site Plan Review, and Modification Permit applications do not become 
effective until 14 days following the date of approval, during which time an appeal may be filed with the City Clerk in 
accordance with the provisions of the Newport Beach Municipal Code. Tentative Tract Map, Tentative Parcel Map, 
Lot Merger, and Lot Line Adjustment applications do not become effective until 10 days following the date of 
approval, during which time an appeal may be filed with the City Clerk in accordance with the provisions of the 
Newport Beach Municipal Code. General Plan and Zoning Amendments are automatically forwarded to the City 
Council for final action. 



 

NEWPORT BEACH PLANNING COMMISSION AGENDA 
Council Chambers – 3300 Newport Boulevard 

Thursday, March 17, 2011 
REGULAR MEETING 

6:30 p.m. 
 

A. CALL TO ORDER 
 
B. PLEDGE OF ALLEGIANCE  
 
C. ROLL CALL 
 
D. PUBLIC COMMENTS  
 

Public comments are invited on non-agenda items generally considered to be within the subject 
matter jurisdiction of the Planning Commission.  Speakers must limit comments to 3 minutes.  Before 
speaking, please state your name for the record and print your name on the tablet provided at the 
podium. 

 
E. REQUEST FOR CONTINUANCES 
 
F. CONSENT ITEMS 
 
ITEM NO. 1 Minutes of February 17, 2011 
 
ACTION: Approve and file. 
 
ITEM NO. 2 Minutes of March 3, 2011 
 
ACTION: Approve and file. 
 
 
G. PUBLIC HEARING ITEMS – None. 
  
ALL TESTIMONY GIVEN BEFORE THE PLANNING COMMISSION IS RECORDED.  SPEAKERS 
MUST LIMIT REMARKS TO THREE MINUTES ON ALL ITEMS.  (Red light signifies when three minutes 
are up; yellow light signifies that the speaker has one minute left for summation.)  Please print only your 
name on the pad that is provided at the podium. 
 
Any writings or documents provided to a majority of the Planning Commission regarding any item on this 
agenda will be made available for public inspection in the Planning Department located at 3300 Newport 
Boulevard, during normal business hours. 
 
H. NEW BUSINESS 
 
ITEM NO. 3  Minimum Side Setback Determination (PA2011-013) 
   Broadmoor Pacific View Planned Community 
 
SUMMARY: Staff is seeking a determination from the Planning Commission regarding the Acting 

Deputy Director’s decision on the application of side setbacks within the Broadmoor 
Pacific View Planned Community District.  

 
CEQA  
COMPLIANCE: This action is not subject to the California Environmental Quality Act (CEQA) 

pursuant to Sections 15060(c)(2) (the activity will not result in a direct or reasonably 



 

foreseeable indirect physical change in the environment) and 15060(c)(3) (the 
activity is not a project as defined in Section 15378) of the CEQA Guidelines, 
California Code of Regulations, Title 14, Chapter 3, because it has no potential for 
resulting in physical change to the environment, directly or indirectly. 

 
ACTION: 1) Affirm the determination of the Acting Deputy Director on the application of side 

setbacks within the Broadmoor Pacific View Planned Community District. 
 
ITEM NO. 4  Zoning Code Implementation – Discussion Items 

• Review Authority for Alcohol Sales 
• In-Lieu Parking 
• Planning Commission Appeals 

    
SUMMARY: At the request of the Planning commission, this item has been placed on the agenda 

to give the Commission the opportunity to discuss the changes in the updated 
zoning code related to the alcohol sales and in-lieu parking fees.  

 
CEQA  
COMPLIANCE: This action is not subject to the California Environmental Quality Act (CEQA) 

pursuant to Sections 15060(c)(2) (the activity will not result in a direct or reasonably 
foreseeable indirect physical change in the environment) and 15060(c)(3) (the 
activity is not a project as defined in Section 15378) of the CEQA Guidelines, 
California Code of Regulations, Title 14, Chapter 3, because it has no potential for 
resulting in physical change to the environment, directly or indirectly. 

 
I. STAFF AND COMMISSIONER ITEMS 
 
ITEM NO. 5 Planning Director’s report. 
 
ITEM NO. 6 Planning Commission reports. 
 
ITEM NO. 7 Announcements on matters that Commission members would like placed on a future 

agenda for discussion, action, or report. 
 
ITEM NO. 8 Request for excused absences. 
 
 
ADJOURNMENT 
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CITY OF NEWPORT BEACH 
Planning Commission Minutes 

February 17, 2011 
Regular Meeting – 6:30 p.m. 

ROLL CALL: 
 

Commissioners Eaton, Unsworth, Hawkins, McDaniel, Toerge, and Ameri – 
present.   
 

Commissioner Hillgren – excused. 
 

 

STAFF PRESENT:  
 

Patrick Alford, Planning Manager 
Leonie Mulvihill, Assistant City Attorney 
Jaime Murillo, Associate Planner 
Fern Nueno, Assistant Planner 
Marlene Burns, Administrative Assistant 
 

 

POSTING OF THE AGENDA:  
The Planning Commission Agenda was posted on February 4, 2011. 
 

 

PUBLIC COMMENTS:   
 

Commissioner Hawkins stated that on February 11, 2011, Speak Up Newport held 
the Mayor’s Dinner, which was well attended.  Mayor Michael Henn’s speech was 
well received; it addressed the current and future state of the City.  
 

 

* * * 
REQUEST FOR CONTINUANCES: None 

 
* * * 

CONSENT ITEMS 
SUBJECT:  MINUTES of the regular meeting of January 20, 2011. 
 

Motion made by Commissioner Hawkins and seconded by Commissioner Toerge 
to approve the minutes as corrected.  
 

Motion carried with the following vote: 

ITEM NO. 1 
Approved 

 

Ayes: 
Noes: 
Excused: 

Eaton, Unsworth, Hawkins, McDaniel, Ameri, and Toerge  
None 
Hillgren 

 

* * * 
Chairperson McDaniel needed to recuse himself from Item No. 3, Netherton 
Residence (PA2011-016), so he proposed that Item No. 4, Discussion of Operator 
License Ordinance (PA2010-041), be heard before Item No. 3, Netherton 
Residence (PA2011-016).  Item No. 2, Solar System Installations (PA2010-113) 
still to be heard first. 
 

Motion made by Commissioner Hawkins and seconded by Commissioner Ameri to 
re-order the agenda as suggested.   
 

Motion carried with the following vote: 

Approved 
 

Ayes: 
Noes: 

Eaton, Unsworth, Hawkins, McDaniel, Ameri, and Toerge  
None  
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Excused: Hillgren 

* * * 
CONTINUED PUBLIC HEARING ITEMS 

SUBJECT: Solar Energy System Installations - (PA2010-113) 
 

The project is a proposed code amendment, voluntary guidelines, and incentives 
applying to the installation of solar energy systems. 
 

Fern Nueno, Assistant Planner gave a brief overview and added that there was 
some additional documentation and some public comments related to the project, 
which was received earlier in the day. 
 

Chairperson McDaniel acknowledged receipt of the documentation; and noted that 
when the documentation is received ten minutes prior to the beginning of the 
meeting it is not possible for the Planning Commission to review the materials 
thoroughly.   
 

The Planning Commission discussed the following issues: 
 

• A regulation to be added in the ordinance requiring additional setback 
from the roadway and additional landscaping buffers, in addition to the 
solar energy permit requirement so as to mitigate glare issues.    

 

• Drainage issue to be addressed by regulations in the Building Code 
requiring properties to manage the drainage off of their property to avoid 
nuisance and protect the quality of the storm drain system. 
 

• A pitched roof versus a flat roof and the solar energy panel’s height 
limitation.  For a pitched roof the height limit is 24 feet and for a flat roof 
the height limit is that of 29 feet in order to promote solar panel 
installations around the City. 
 

• Reduction in the height of the solar panel limit to be from five feet to three 
feet above the 24-foot flat-roof height limit. 

 

• Commissioner Ameri proposed the Commission address the solar panel 
issue by looking at an overall regional solution.   

 

City Attorney, Leonie Mulvihill, stressed the fact that aesthetics should not be taken 
into consideration as it is state law, and that only an impact on health and safety 
should be considered. 
 

Public comment period was opened. 
 

The residents of the surrounding neighborhood and general public expressed the 
following opinions:  
 

John Petry – 1239 Bayside Drive 

• Impacted by the Bayside Drive solar array. 
• Expressed hope that the ordinance will help others. 
• The City should lobby to revise state law. 
• Health and safety aspects should address engineering. 

Derek Spalding of the Orange County Chapter of the National Electrical Contactors  
Association – 180 South Anita Drive, Suite 103, Orange, California  92868 
 

ITEM NO. 2 
PA2010-113 

Approved 
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• The ordinance has a lot of positive features. 
• Solar panels already have anti-reflective coatings. 
• After market anti-reflective coatings could void manufacturer’s warranties. 

 

 

Matt Stoutenburg – 15052 Red Hill Avenue 
 

 

• Suggestion that the design of the system should fit the house, the 
example at Bayside Drive is irresponsible. 

 

• Size from manufacturer of the solar panels and the tilt of the solar panels 
is always changing.  So one should look at the restrictions on a case-by-
case as each building has different characteristics, including if the 
building is commercial or residential. 

 

• Height above roof 5 feet versus 3 feet cannot be a rule because of 
different building characteristics. 
 

• If something causes glare, it does not mean that glare will be there year 
long. 

 

Public comment period was closed. 
 

 

Motion: made by Commissioner Toerge and seconded by Commissioner Hawkins 
to adopt a resolution recommending the City Council approval of the Code 
Amendment No. CA2011 -001 and voluntary guidelines with incentives with the 
following modifications: 
 

• Modify the Resolution Finding No. 9 by having the word “prevent” be 
replaced by the word “reduce” and should read as follows, “Screening of 
equipment other than solar collectors will reduce any negative noise 
impacts and dangers from exposed electrical equipment.” 

 

• Modify the Draft Regulations 20.30.140.A.2.a, by changing the height to 
be from five feet to be three feet and read as follows, “Roof-mounted. 
Roof-mounted solar collectors may project up to twelve inches above a 
roof plane with a minimum3/12 pitch, but may not project vertically above 
the peak of the sloped roof to which it is attached.  Roof-mounted panels 
may project up to three feet above a flat roof plane, notwithstanding the 
maximum height limit for the Zoning District in which the property is 
located.” 

 

• Modify the resolution by adding the following under Section 3 as follows:   
 

“The Planning Commission hereby further recommends that staff further 
study the need for anti-glare coatings and their potential impacts to the 
efficiency of solar energy systems and make appropriate recommendations 
to the City Council. 
 

The Planning Commission hereby further recommends that staff further 
study limiting the size of solar energy systems based on the amount of 
power generated to only the energy needs of the property and make 
appropriate recommendations to the City Council. 

The Planning Commission hereby further recommends that the City Council, 
either individually, or in cooperation with other jurisdictions, inform the State 
Legislature of the unintended consequences of the Solar Rights Act and 
recommend appropriate amendments. 
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The Planning Commission hereby further recommends that the City Council 
regionalize the issue by encouraging the consolidation of solar energy 
systems.” 
 

Commissioner Hawkins proposed that the City lobby and negotiate with other cities to 
challenge if necessary, and indeed look at regional solutions. 
 

Commissioner Toerge, maker of the motion, agreed to the proposed, Commissioner 
Hawkins seconded the motion. 
 

Motion carries with the following vote: 
Ayes: 
Noes: 
Excused: 

Eaton, Unsworth, Hawkins, McDaniel, Ameri, and Toerge  
None 
Hillgren 

 

* * * 
NEW BUSINESS 

SUBJECT:  Discussion of Operator License Ordinance (PA2010-041) 
 

On January 25, 2011, the City Council adopted Ordinance No.  2011-002 amending 
the Municipal Code to incorporate a new chapter (Chapter 5.25) that will require 
operators of certain establishments that offer alcoholic beverages for on-site 
consumption in combination with late hours, entertainment, and/or dance to obtain 
an Operator License.  The intent of this agenda item is to provide the Planning 
Commission with an overview of the Ordinance and answer any questions the 
Commission may have. 
 

Jaime Murillo, Associate Planner, gave a brief overview of the Operator License 
ordinance and presented a PowerPoint presentation. 
 

The Planning Commission discussed the following issues: 
 

• There was some concern that one individual would have additional 
obligations and may determine the fate of each case differently, whereas 
some conditions may be harsher on some businesses and may be more 
lenient on other businesses.   However, redress is available for 
discrimination and the City Attorney’s Office is a resource available to 
advise the decision-makers in those cases. 

 

• The Planning Commission did not foresee that the process would be 
directed to the Police Department administer the Operator License 
program, resulting in no discretion of elected or appointed officials for 
public oversight.   

 

The report was received and filed. 

ITEM NO. 4 
PA2010-041 

* * * 
PUBLIC HEARING ITEMS 

SUBJECT: Netherton Residence - (PA2011-016) 
 

The application is for a variance to allow a wall, up to 6 feet 8 inches in height, to be 
constructed within the 10-foot “streetside” side setback where the maximum height for 
walls, fences and hedges is limited to three (3) feet. 
 

Chairperson McDaniel recused himself, due to a real property conflict of interest at 
approximately 9:07 p.m. and left Vice Chairperson Unsworth to continue with the 
meeting. 
 

Patrick Alford, Planning Manager, gave a brief overview and provided a 

ITEM NO. 3 
PA2011-016 

Approved 
 
 



NEWPORT BEACH PLANNING COMMISSION MINUTES 02/17/2011 
 

Page 5 of 5 
 

 

PowerPoint presentation. 
 

Vice Chairperson Unsworth, noted that on the first page of the Resolution, Item No. 
2, “6 feet 8-inches” should be replaced with “5-foot 2-inches” as the City measures 
the height differently than the Homeowner’s Association measures the height. 
 

Commissioner Eaton asked for clarification regarding the location of where the 
street light would be moved to. 
 

Public comment period was opened. 
 

The Applicant, Larry Netherton, addressed the street light question by stating that it 
arose out of a need to mitigate the parking and circulation concern at the cul-de-
sac.  Proposed to go at the far corner of the Netherton’s property, as approved by 
the Homeowner’s Association. 
 

Commissioner Ameri left the meeting at approximately 9:09 p.m. 
 

Public comment period was closed. 
 

Motion: made by Commissioner Toerge and seconded by Commissioner Hawkins 
to adopt a resolution approving Variance VA2011-003. 
 

Motion carries with the following vote: 
Ayes: 
Noes: 
Excused: 
Absent: 
Recused: 

Eaton, Unsworth, Hawkins, and Toerge  
None 
Hillgren 
Ameri 
McDaniel 

 

* * * 
STAFF AND COMMISSIONER ITEMS 

Planning Director’s report: 
 

Planning Manager, Patrick Alford, stated that the City Council met on February 8, 
2011.  The Council received the first quarterly progress report, including Banning 
Ranch and the project proposed in the 600 Block of Newport Center Drive. 
 

ITEM NO. 5 

Planning Commission reports: 
 

Commission Hawkins, stated that due to staffing reductions, the Economic 
Development Committee did not meet this month.  The Business License Sub-
Committee did meet this month and may be continuing its work.  A report from the 
City Manager’s office was received that proposed to eliminate the Economic 
Development Committee in addition to EQAC. 

ITEM NO. 6 

Announcements on matters that Commission members would like placed on a future 
agenda for discussion, action, or report. 
 

Commission Hawkins requested to have the in lieu parking brought to the 
Commission. 

ITEM NO. 7 

Requests for excused absences – Commissioner Toerge requested to be absent on 
March 3, 2011. 

ITEM NO. 8 

ADJOURNMENT:      9:22 p.m. 
MICHAEL TOERGE, SECRETARY 
CITY OF NEWPORT BEACH PLANNING COMMISSION 
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CITY OF NEWPORT BEACH 
Planning Commission Minutes 

March 3, 2011 
Regular Meeting – 6:30 p.m. 

ROLL CALL: 
 

Commissioners Eaton, Unsworth, Hawkins, McDaniel, and Hillgren – present.  
Commissioners Toerge and Ameri – excused. 

 

STAFF PRESENT:  
 

James Campbell, Acting Planning Director 
Patrick Alford, Planning Manager 
Leonie Mulvihill, Assistant City Attorney 
Tony Brine, City Traffic Engineer 
Kay Sims, Assistant Planner 
Jaime Murillo, Associate Planner 
Melinda Whelan, Assistant Planner 
Makana Nova, Assistant Planner 
Marlene Burns, Administrative Assistant 
 

 

POSTING OF THE AGENDA:  
The Planning Commission Agenda was posted on February 25, 2011. 
 

 

PUBLIC COMMENTS:   
 
 

None 

REQUEST FOR CONTINUANCES:   
 
 

None 

* * * 
CONSENT ITEMS 

SUBJECT:  MINUTES of the regular meeting of February 17, 2011. 
 

Motion made by Commissioner Hawkins and seconded by Commissioner Unsworth to 
continue the approval of the minutes. 
 

Motion carried with the following vote: 

ITEM NO. 1 
 

Approved 
 

Ayes: 
Noes: 
Excused: 

Eaton, Unsworth, Hawkins, McDaniel, and Hillgren 
None 
Ameri and Toerge 

 

* * * 

Chairperson McDaniel proposed that Item No. 2, General Plan Annual Progress 
Report (PA2007-195) be moved to be heard last. 
 

Motion made by Commissioner Hawkins and seconded by Commissioner Unsworth to 
reorder the agenda as requested. 
 

Motion carried with the following vote: 

 

Ayes: 
Noes: 
Excused: 

Eaton, Unsworth, Hawkins, McDaniel, and Hillgren 
None 
Ameri and Toerge 

 

* * * 
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PUBLIC HEARING ITEMS 

SUBJECT:  Jamboree Chevron – (PA2008-165)       
                     1550 Jamboree Road 
 

The application consists of a conditional use permit to allow the following design and 
operation changes to an existing service station: demolition of three, unused service bays 
to increase the floor area of the existing convenience market; introduction of off-site beer 
and wine sales (Type 20); the addition of an automated car wash; removal of an existing 
office/storage building and trash enclosure; construction of a new trash enclosure; the 
addition of landscaping areas; and related interior and exterior improvements. The 
application also includes a modification or waiver of the landscaping standards of the 
Zoning Code to allow fewer trees and shrubs than required. 
 

Kay Sims, Assistant Planner, gave a brief overview of the staff report with a 
PowerPoint presentation. 
 

After discussion, the Commission identified and presented some questions that were  
resolved as follows: 
 

• The landscaping plans are subject to review before the approval of the 
building permit. 

• It is unknown if the Chevron service station had been owned by the Irvine 
Company. 

• The location of the carwash and new office was agreeable. 
• Alcohol sales are to be handled only by employees that were to be properly 

completed training requirements and be at least 21 years of age. 
 

The Applicant, Architect Steve Dahlberg, needed clarification of Item No. 14 in the 
Conditions of Approval, initially requiring that all owners, managers and employees 
were required to undergo the training program for selling alcoholic beverages.  The 
Commissioners agreed that the condition should only be applied employees at the 
1550 Jamboree Road Chevron location. 
 

The Commission asked some questions of the Applicant and were resolved as follows: 
 

• The Irvine Company has accepted the design concept, the next step will be 
to have them review the working drawings to confirm the design concept and 
once that has been completed; it will result in their acceptance of the project. 

• New handicapped walkway from Jamboree up to the building is necessary 
because the pedestrians and the Americans with Disabilities Act (ADA) has a 
grade that is required for the slope and is to be separated from the 
automotive traffic.   

 

Public comment period was opened. 
 

Comments were given by the following resident from the surrounding neighborhood: 
 

Joyce Fay Barnes – 122 E. Bay Avenue 
 

• Concerned with the alcohol sales and alcohol consumption at the Chevron 
Station. 

 

Public comment period was closed. 
 

Motion made by Commissioner Hawkins and seconded by Commissioner Unsworth, 
to adopt a resolution approving Use Permit No. UP2008-051 with the following 
modifications: 

ITEM NO. 3 
PA2008-165 
Approved 
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• Condition of Approval to be added and read as follows 
“The final landscaping plan shall be subject to review and approval by the 
Planning Division prior to issuance of a building permit.” 
 

• Modify Condition of Approval No. 14 by deleting the word owners and read as 
follows:  “All, managers and employees selling alcoholic beverages shall 
undergo and successfully complete a certified training program in responsible 
methods and skills for selling alcoholic beverages. The certified program must 
meet the standards of the California Coordinating Council on Responsible 
Beverage Service or other certifying/licensing body, which the State may 
designate. The establishment shall comply with the requirements of this section 
within 180 days of the issuance of the certificate of occupancy. Records of each 
owner’s, manager’s and employee’s successful completion of the required 
certified training program shall be maintained on the premises and shall be 
presented upon request by a representative of the City of Newport Beach.” 

 

Motion carried with the following vote: 
Ayes: 
Noes: 
Excused: 

Eaton, Unsworth, Hawkins, McDaniel, and Hillgren 
None 
Ameri and Toerge 

 

* * * 
SUBJECT:  Crow Burger Kitchen Appeal – (PA2010-155)       
                     3107 Newport Boulevard 

 

An appeal of the Zoning Administrator’s approval of Minor Use Permit No. UP2010-036 
allowing an eating and drinking establishment (food service with no late hours) with a 
covered patio and a Type 41 (On Sale Beer and Wine, Eating Place) Alcoholic Beverage 
Control (ABC) license. 
 

Makana Nova, Assistant Planner, gave a brief overview of the staff report with a 
PowerPoint presentation and mentioned the following: 
 

• This was a de novo hearing as a result of the appeal. 
• It is the Planning Division’s practice that when a new entitlement application 

is submitted, it is processed under the current code.   
 

Commissioner Unsworth and Commissioner Hawkins filed an appeal and discussed the 
following issues: 
 

• Under the prior Zoning Code, conditions imposed on the Landing required that 
any restaurant serving alcoholic beverages come back before the Planning 
Commission for a use permit. 

• Questioning whether or not there should be outdoor service of alcoholic 
beverages and a gate from the patio to the public walkway. 

• A 36 inch railing was an issue due to young adults going to the nearby grocery 
store coming from the beach and has the potential for making alcoholic 
beverages readily available as they may interact with patrons of the 
establishment. 

• Open doors were an issue because of the added noise, and should only open 
when patrons go in and out. 

• The potted trees and location of a bench area on the Landing property. 
 

The Applicant, Steve Geary, addressed the questions from the Commissioners and the 
questions were resolved as follows: 

 

ITEM NO. 4 
PA2010-155 
Approved 
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• The gate from the patio will be locked and only be used as a fire exit. 
• The doors will be pocket doors and the opening will be just a few feet. 
• Outside alcohol service, limited to beer and wine, is important to the overall 

feel of the restaurant. 
 

Craig Oka of Architects Design Consortium, Architect for the project clarified the 
following: 

 

• A sliding glass door would allow egress and ingress to and from the patio. 
• Elimination of the gate if allowed by the Building and Fire Department 
• Planters to be moved closer to the railings. 
• Awning would mitigate noise on the patio. 
• Agreeable to height of the patio wall of 60 inches rather than 36 inches. 

 

Public comment period was opened. 
 

Comments were given by the following persons: 
 

Sean Whiskeman - Catellus Development Group 
• Spoke regarding the opening of the shopping center. 

 

Richard Luehrs – President of the Newport Beach Chamber of Commerce 
• In support of outdoor dining facility, stated that crime statistics lowest in 40 

years.  
 

George Schroeder – 129 35th  
Joyce Fay Barnes – 122 E. Bay Avenue 
Joe Reiss – 30th Street 
Richard Meyer – 1623 West Balboa 
David S. – Seashore Drive 

• Concerns of alcohol consumption by minors due to a small height of wall.   
• Too many restaurants serving alcohol in the area. 
• Patio area of concern with the noise from the restaurant, even after patrons 

leave. 
• Alcohol related issues need to be kept in perspective. 

 

Public comment period was closed. 
 

Commissioner Hillgren was in support of the project as it had been consistent with the 
approvals given to others at the center.  The location, not being on the corner or on the 
street was not an issue and therefore discouraged the outdoor barrier since the 
operator would not risk losing the alcohol license, and aesthetics would be 
compromised.  In addition, he mentioned that the rest of the uses in the center are 
subject to the conditional use review as approved in the Development Agreement for 
the project. 
 

City Attorney Leonie Mulvihill stated that all applications are processed under the 
current Zoning Code.  Commissioner Hawkins disagreed in that he stated that the 
Landing use permit was processed under the old Zoning Code.  Even when applying 
the new Zoning Code the use permit for the Landing did not include specification of the 
minor or conditional use permit and added that it could still be presented to the 
Planning Commission. 

 

Motion made by Commissioner Hillgren and seconded by Commissioner Hawkins, to 
adopt a resolution denying the appeal and upholding and affirming the decision of the 
Zoning Administrator to approve Minor Use Permit No. UP2010-036, subject to the 
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findings and conditions of approval included within the draft resolution with the following 
modifications: 
 

Public comment period was re-opened. 
 

Detective Bryan Moore addressed the following concerns: 
 

• Patio barrier – Could not speak as to what the impact of the noise would be.  
Passing of alcohol to minors was not an issue as the area would be 
conditioned appropriately.   

• Beer and wine – People may become intoxicated but did not believe that it 
would be of concern. 

• Patio hours – Did not foresee an issue as the patio would close at 10:00 
p.m., mitigating some noise. 

 

Public comment period was closed. 
 

Commissioner Hawkins mentioned that the issue related to the outdoor patio had been 
addressed by Detective Moore. 

 

A substitute motion was proposed by Commissioner Hawkins that the appeal be 
affirmed as to the issue of the jurisdiction of the Zoning Administrator in the minor use 
permit. 
 

The maker of the motion declined the proposed substitute motion as the text did not 
need to appear in the motion; the substitute motion was subsequently withdrawn by 
the maker of the substitute motion. 
 

Chairperson McDaniel would have liked a higher wall; but found no issue as the beer 
and wine alcohol service on the patio issue had been resolved. 
 

Commissioner Unsworth noted that the land-use was at issue for approval and 
mentioned that the problem with inebriated minors could be mitigated if there were a 
demising wall along with the outdoor alcohol service. 
 

Commissioner Eaton noted his issue with the outdoor alcohol service on the patio, and 
would prefer that there be no alcohol service on the patio.  He added that there was 
enough indoor seating to accommodate the alcohol service, exclusively indoors. 
 

Substitute Motion by Commissioner Hawkins and seconded by Commissioner Eaton, 
to approve as presented with the prohibition of alcohol service on the outdoor patio. 
 

Maker of the motion, Commissioner Hillgren, added to the substitute motion that the 
outdoor patio alcohol service conclude at 8:00 p.m., and the maker of the substitute 
motion, Commissioner Hawkins, and the second maker of the substitute motion, 
Commissioner Eaton, agreed. 
 

Motion carried with the following vote: 
Ayes: 
Noes: 
Excused: 

Eaton, Unsworth, McDaniel, and Hillgren 
Hawkins 
Ameri and Toerge 

 

SUBJECT:  Malarky’s Irish Pub – (PA2010-172)       
                     3011 Newport Boulevard 
 

The application consists of a conditional use permit request to expand an existing 
eating and drinking establishment and to allow for the use of off-site parking. The 
application also includes a request for a comprehensive sign program to allow more 
than three signs on a single-tenant building. 
 

ITEM NO. 5 
PA2010-172 
Approved 
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Jaime Murillo, Associate Planner, gave a brief overview of the staff report and 
mentioned the following: 
 

Staff was originally in support of the proposed project, including the expansion of the 
interior dining area.  Staff believed that the Operator License would provide the Police 
Department with an effective tool to regulate the late hour operations; however, after 
receiving additional information from the Police Department, staff reconsidered the 
recommendation and recommended that the Planning Commission deny the interior 
dining room expansion and only approve the other dining area.  Even with the 
requirement to secure an Operator License, negative impacts resulting from the large 
influx of patrons leaving the establishment and adjacent establishments cannot be 
prevented as they are outside the control of the Operator and on-site operations.  
Some of the negative impacts cited were as follows: 

 

• Taxi cabs and cars blocking circulation upon closing. 
• Jay walking as a result of patrons exiting the restaurant. 
• Patrons loitering in the surrounding neighborhood and congregating in the 

late hours. 
 

The Planning Commission discussed the following issues: 
 

• Sprinkler requirements. 
• Interior re-model without adding floor area. 
• Hours of alcohol service. 
• Indoor occupancy capacity of 166 versus 150 or less. 
• Availability of limited food menu for patrons of the late night hours. 

 

Applicant, Mario Marovic, gave a power point presentation and presented letters in 
support of Malarky’s to the Commissioners.  The following was discussed: 

 

• Exterior and interior improvements to the building. 
• Security is certified and on-site until 3:00 a.m. 
• Would like the bathroom to be Americans with Disabilities Act (ADA) 

compliant. 
• Fixed dining to attract sophisticated clientele. 

 

Comments in support were provided by the following persons: 
 

William R. (Bill) Hamilton – 3625 5th Avenue, Corona del Mar 
Vincent Barbato – 4203 Seashore Drive, Newport Beach 
Caren Lancona– 1900 West Oceanfront 
John Baren 
Doug Thomas –resident and former Newport Beach Vice and     Intelligence employee. 
Frank Kosi – 2824 Newport Boulevard 
Frank Fasel – 208 ½ 29th Street 
Cindy Farney – 1732 Orchard Drive 
Boyd Mickley – 1732 Orchard Drive 
Gregory Ozimec – 315 Canal Street 
Leon Ellensperger – 3401 Finley Avenue 
President Chambers of Commerce 
Brett Del Valle – 1201 Estelle Lane 
Gordon Barienbrock – 3000 W. Oceanfront 
Brian Harrington – 930 W. Balboa Boulevard 
Brenda Martin – 206 30th 
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Brent Ranek – 246 Lugonia Street 
Andy  Falhetthi – 616 Seaword Road 
 

A summary of comments in support were as follows: 
 

• Higher quality of dining that would be afforded and attract an upscale crowd. 
• Great new venue for events if re-modeled. 
• Malarky’s adding great value to the community. 
• Upscale atmosphere would be an improvement; Police Department should 

have better response in getting problems addressed appropriately. 
 

Greg Tonkovich  –  Applicant’s Noise Consultant, 1021 Didrickson Way, Laguna Beach  
 

• Presented his noise study and concluded that outdoor patio would not be an 
issue nor have an impact on the neighbors. 

 

Comments in opposition were provided by the following persons: 
 

Joyce  Faye Barnes – 122 East Bay Avenue 
Van Elliot – 3417 Marcus Avenue 
George Schroeder – 129 35th 
Drew Wetherholt – Submitted photos of police calls of service, hit and runs. 
Cynthia Koller – West Newport 
Joe Reiss – 30th Street 
Ryan Clemett – 1604 Schaffer Street 
Mogan Dodgers – 207 30th Street 
Kathy Reiss – 30th Street 
 

A summary of comments in opposition were as follows: 
 

• There is an overconcentration of drinking establishments. 
• There is one alcohol license per every thirty-eight residents in District 15, 

which has the highest crime rate in the City. 
• There are fights and other objectionable behavior. 
• Concerned with people being intoxicated and as a result being a nuisance in 

surrounding neighborhoods. 
 

Applicant responded to photos stating that the incident with the hit and run was not a 
patron of Malarky’s. 
 

An additional general discussion ensued. 
 

Motion made by Commissioner Hillgren and seconded by Commissioner Hawkins, to 
adopt a resolution approving Use Permit No. UP2010-039 and Comprehensive Sign 
Program with the addition of the following conditions to the resolution: 
 

• To limit the late-hour disturbances that the expanded dining area may create 
through increased occupancy, the occupancy load of the interior of the 
establishment has been limited to a maximum of 150 persons between the 
hours of 11:00 p.m. and 2:00 p.m. 
 

• The operation of the establishment shall be reviewed by the Planning 
Commission one year from the date the certificate of occupancy is issued for 
the interior expansion to ensure the increased occupancy has not resulted in 
detrimental impacts. The Deputy Community Development Director may 
initiate a review earlier than one year if detrimental impacts are identified.  
 

• Upon vesting of the rights authorized by this Conditional Use Permit No. 
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UP2010-039, all previous rights authorized under Use Permit No. 1792 shall 
terminate. The following conditions of approval shall supersede the 
conditions of approval included in Use Permit No. 1792 and Use Permit No. 
1792 (amended). 

 

Motion carried with the following vote: 
Ayes: 
Noes: 
Excused: 

McDaniel and Hillgren 
Eaton, Unsworth, and Hawkins 
Ameri and Toerge 

 

 

Motion made by Commissioner Eaton and seconded by Commissioner Hawkins, to 
approve the revised resolution denying the interior expansion and only approving the 
Conditional Use Permit for the outdoor dining patio and the Comprehensive Sign 
Program. 
 

Motion carried with the following vote: 

 

Ayes: 
Noes: 
Excused: 

Unsworth 
Eaton, Hawkins, McDaniel, and Hillgren 
Ameri and Toerge 

 

A general discussion ensued to cap the occupancy during the late hour operations to 
be 120 occupants, based on the finding that it was less than one third than was initially 
proposed and the reduced number of occupants would be more manageable for the 
Police Department.   
 

Motion made by Commissioner Eaton and seconded by Commissioner Hawkins,  
to adopt a resolution approving Use Permit No. UP2010-039 and Comprehensive Sign 
Program with the addition of the following conditions to the resolution: 

 

• The operation of the establishment shall be reviewed by the Planning 
Commission one year from the date the certificate of occupancy is issued for 
the interior expansion to ensure the increased occupancy has not resulted in 
detrimental impacts. The Deputy Community Development Director may 
initiate a review earlier than one year if detrimental impacts are identified.  

 

• The interior occupant load of the establishment shall be limited to a 
maximum of 120 persons during the late-hour operations between the hours 
of 11:00 p.m. and 2:00 a.m. 

 

• Upon vesting of the rights authorized by this Conditional Use Permit No. 
UP2010-039, all previous rights authorized under Use Permit No. 1792 shall 
terminate. The following conditions of approval shall supersede the 
conditions of approval included in Use Permit No. 1792 and Use Permit No. 
1792 (amended). 

 

Motion carried with the following vote: 

 

Ayes: 
Noes: 
Excused: 

Eaton, Unsworth, McDaniel, and Hillgren 
Hawkins 
Ameri and Toerge 

 

 

Motion made by Commissioner Unsworth and seconded by Commissioner Hawkins, 
to continue meeting. 
 

Motion carried with the following vote: 

 

Ayes: 
Noes: 
Excused:   

Eaton, Unsworth,  Hawkins, McDaniel, and Hillgren 
None 
Ameri and Toerge 
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SUBJECT:  General Plan Annual Progress Report – (PA2007-195)       
                      

The application consists of a conditional use permit request to expand an existing 
eating and drinking establishment and to allow for the use of off-site parking. The 
application also includes a request for a comprehensive sign program to allow more 
than three signs on a single-tenant building. 
 

Melinda Whelan, Associate Planner, gave a brief overview of the staff report. 
 

The Planning Commission discussed the following: 
 

• Koll and Conexant project was placed on hold. 
• Affordability had expired on some units; the lost units are not added to the 

requirement. 
• Addition of Implementation Plan for the Local Coastal Plan to be certified is 

forthcoming. 
 

The report was received and filed. 

ITEM NO. 2 
PA2007-195 

 

* * * 
ADJOURNMENT:      12:06 a.m. 
MICHAEL TOERGE, SECRETARY 
CITY OF NEWPORT BEACH PLANNING COMMISSION 



CITY OF NEWPORT BEACH
PLANNING COMMISSION STAFF REPORT
March 17, 2011
Agenda Item 3

SUBJECT: Minimum Side Setback Determination - (PA2011-013)
Broadmoor Pacific View Planned Community

PLANNER: Jaime Murillo, Associate Planner
(949) 644-3209, jmurillo@newportbeachca.gov

SUMMARY

Jamie and Patricia White, homeowners residing within the Broadmoor Pacific View
community, have raised a concern with regard to staff's implementation of the side
setback regulations of the Broadmoor Pacific View Planned Community text (PC text).
Staff is seeking a determination from the Planning Commission regarding the
appropriate application of side setbacks within the Broadmoor Pacific View Planned
Community District.

This report outlines the setback regulations of the PC text, summarizes the Whites'
concern and interpretation, provides an analysis of their interpretation, and provides a
recommendation to resolve the ambiguity in the regulations. .

RECOMMENDATION

Make a determination that the Broadmoor Pacific View Planned Community text is silent
on the application of side setbacks in non-zero lot line configurations, and therefore, to
provide equity and certainty with regard to development limits, a minimum side setback
of 5 feet should be provided.

INTRODUCTION

Community Setting

The Broadmoor Pacific View community is located on the southeasterly side of San
rvliguel Road, adjacent to the Big Canyon Reservoir, and consists of 167 detached,
single-unit dwellings. The development is a gated community that was developed in the
late 1970's and was designed with terraced lots to provide a maximum number of view
lots.
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Broadmoor Pacific View Planned Community Text

On January 12, 1976, the City Council adopted the Broadmoor Pacific View Planned
Community District regulations (PC text) and approved Tentative Tract Map, No, 9047
allowing for the subdivision of 50 acres of land into 167 single-unit residential lots and
park and open space. The PC sets forth the development regulations for the residential
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and recreational uses within the community. A copy of the Planned Community text is
attached as Attachment No. PC1.

The PC text development regulations are unique in the following two aspects pertaining
to setbacks:

1. Front and Rear Yards. Instead of establishing traditional front and rear yard
setbacks, the PC text establishes "street setbacks" and "view setbacks".

a. For street setbacks, the PC text establishes a default 5-foot minimum
setback from the curb line of local access streets and a 10-foot minimum
setback along the collector street; however, the PC text also refers to a
setback map/plan that establishes specific street setbacks for each of the
lots. Generally, the street setbacks are staggered and are 5 feet, 10 feet,
18 feet, or 20 feet for the main structure. The PC text also includes a
provision for garages to encroach to within 3 feet of the back of sidewalk
or be setback a minimum of 20 feet.

b. For view (rear) setbacks, the PC text requires structures to be setback a
minimum of 3 feet from the top of slope. For non-view lots, the setback is
considered a traditional rear setback and a minimum 10-foot setback is
required, which is measured from the toe of slopes. As in the case of
street setbacks, the PC text also refers to a setback map/plan that
establishes the specific view setbacks for each of the lots.

2. Side Setbacks. The PC text permits a zero-side setback on one side of a
property, provided there are no openings in that building wall and that a minimum
of 10 feet is provided between houses. In researching the subdivision files, it is
evident that the original intent was to design the community with zero-side
setbacks on one side, allowing offsetting of the houses on each individual lot in
order to provide a larger, more usable side yard; however, when the community
was actually constructed, zero-side setbacks were not implemented. Staff
believes the explanation from deviating from the zero-side setback configuration
may relate to Building Code concerns pertaining to openings and egress
requirements. In most cases, the developer designed the homes in a manner that
provides a minimum 4-foot setback on one side of the property line and a
minimum 6-foot setback on the other side. Two lots side-by-side would comply
with minimum required separation of 10 feet between houses. In order to
implement the zero-side setback concept, the use of easements was established
giving use of the 4-foot side area to the adjacent property for landscaping. For
the purposes of this discussion, this configuration is referred to as the "assumed
zero-lot line configuration". In some cases, lots located near the end of cul-de
sacs were not provided with landscaping easements because larger side
setbacks were provided.
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Purpose of this Discussion - 2003 & 2005 Yacht Mischief

Jamie and Patricia White, homeowners residing at 2003 Yacht Mischief, raised a
concern with regard to the side setback regulation of the PC text. The White's property
is located near the end of a cul-de-sac and because of the large side setback between
their property and their neighbor to the east (2005 Yacht Mischief), they do not benefit
from the CC&R's side landscaping easement provision. Their neighbor is planning on
an addition to the house that would be setback 5 feet from their shared property line and
would provide for a separation between houses that exceeds the minimum 10-foot
separation requirement. The Whites' primary concern is that the addition proposed will
block their northern view of the hills.

The Whites contend that the permitted site plan used for the initial construction of the
homes in the community actually controls the allowable building envelopes for each of
the lots within the community, including side setbacks. The Whites assert that the "final
setback map" (Section IV.D. Setbacks from Streets) and the "approved site plans"
(Section IV.E. Setbacks from Property Lines: Rear or Front) as referred to by the PC
text are the permitted site plans used for construction and not the "Setback Map" staff
historically and currently utilizes. Under the Whites interpretation, no additions beyond
the original building envelope would be allowed. The White's have submitted a letter
with exhibits (Attachment No. PC2) in support of their interpretation.

DISCUSSION

Staff believes there are two questions that need to be resolved:

1) What site plan or map is the correct exhibit to reference when determining the
street and view setbacks for homes in the Broadmoor Pacific View Planned
Community?

2) How should side setbacks be regulated given that zero-side setbacks do not
exist within the community?

Question No. 1- Street and View Setbacks

When the City was processing the PC text and tentative tract map for the community in
1975, a "Setback Map" (Attachment No. PC3) was prepared to establish the street and
view setbacks. The Setback Map was included as an attachment to the 1975 Planning
Commission staff report. The Setback Map has historically been used by staff to
establish the minimum street and view setbacks (Front and Rear respectively) for
residential development in the community. The setbacks listed on the map have also
been added to the City's former Districting Maps (Attachment No. PC4) used to
establish front setbacks throughout the City, affirming that the setbacks illustrated on
the "Setback Map" are the correct setbacks to be used. Although staff has historically
used the "Setback Map" as the official document for the purposes of establishing the
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minimum street and view setbacks, staff's review of the issue has identified the
following ambiguities:

• The PC text utilizes inconsistent terms when referring to the "Setback Map".
Within Section IV.D. (Setbacks from Streets) the PC text refers to a "final setback
map" and within Section IV.E. (Setbacks from Property Lines: Rear or Front), the
PC refers to the "approved site plans".

• The "Setback Map" is based on the tentative tract map for the community and
does not reflect the final lot configurations as recorded on the final tract maps.
The Whites claim that the "Setback Map" is not the plan referred to in the PC
Text because it does not accurately reflect the final lot configurations; however,
staff's comparison of the tentative tract map and final tract maps revealed that all
of the lots are substantially similar to the their final configurations with the
exception of only one lot that was moved from the end of one cul-de-sac to
another. Also, the former Districting Map did not list a street setback for this one
relocated lot.

• Within Section IV.D. (Setbacks from Streets), the PC text states that "Prior to the
issuance of building permits for each phase of a project, a final setback map shall
be submitted to the Community Development Director indicating the setbacks to
all building areas proposed in the development". Staff performed an extensive
search of all historic documents and entitlements pertaining to the approval of
this community in an attempt to locate a "final setback map", and was unable to
locate such a document for the entire community. An exhibit titled "Final Setback
Map for Tract 9260 (Model Area)" was located within the file and illustrates
garage and house setbacks from the street property line and view side setbacks
along the rear. The setbacks illustrated are more restrictive than those shown on
the Setback Map and appear to match the actual setbacks as developed. To
reiterate, no such final setback map exists for the rest of the community.

Question No. 2- Side Setback Requirement

Another concern raised by the Whites is with regard to staff's determination on the
application of the side setback regulation. Section IV.E (Side Yard) of the PC text
regulates side setbacks as follows:

A zero side yard setback between the structure and the lot line shall be permitted
on one side provided there are no openings on the zero side yard wall and that a
total of ten (10) feet shall be provided between structures.

The PC text is silent on what the minimum side setback should be in instances where a
zero-side is not proposed. The PC text is unclear as to whether or not the minimum 10
foot separation requirement only applies in a zero-side circumstance, or if the 10-foot
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separation is a stand alone requirement. This question becomes even more important
when abutting lots have an assumed zero-lot line configuration on opposite sides of a
common lot line (see exhibit on Page 3). In the absence of any other language within
the PC text regarding the regulation of side setbacks, the Acting Deputy Director made
the determination that no side setback is required from a property line, provided there is
least 10 feet between houses and that there is only one zero side setback. This
determination is consistent with how staff has historically reviewed development plans
for remodels and additions in the past.

The existing development pattern of the community reveals that most of the houses
maintain minimum side setbacks of 4 feet to the side property line and a minimum of 10
feet between structures. In 17 instances (affecting 34 lots), however, a modification
permit (Modification Permit No. 1055 -Exhibit No. 14 of Attachment No. PC2) was
approved allowing a building separation of only 8 feet. The modification permit clearly
states that the development standard being modified is the 10-foot separation
requirement of the PC text. This modification permit, approved in 1976, confirms that
the City has historically interpreted that this provision of the PC text to mean that no
side setback is required, provided a minimum of 10 feet is provided between houses.

As previously discussed, the Whites believe that the approved site plans (Exhibits 1, 2,
3 of Attachment No. PC2) used for construction of the homes is the "final setback map"
referred in to in Section IV.D. (Setbacks from Streets), and therefore, the plans control
the building envelopes for each of the lots within the community, including the side yard
setbacks as dimensioned. Staff disagrees with this interpretation for the following
reasons:

• Section IV.D (Setbacks from Streets), is intended to regulate setbacks from
streets only. The only instances in which this section should apply to a side
setback is when a side yard of a corner lot is adjacent to a street, in which case
the minimum street setbacks would be required.

• The approved site plans used for construction of the homes only illustrates
garage setbacks and side setbacks between structures. The plans do not include
any street setbacks to the actual residential buildings or dimension any of the
view setbacks from top of slope or to rear property line, therefore, they can not
be used for the purposes of establishing street or view setbacks as specifically
referenced by the PC text.

• If the approved site plans control the building envelope for all the houses in the
community, then no additions beyond the original building envelope would ever
be allowed. Historically, the Homeowner's Association and the City has allowed
additions consistent with the minimum standards of the PC text, and with regard
to minimum side yards, the City has only required a minimum of 10 feet between
houses.
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Setback Inequity

With the exception of the properties located on cul-de-sacs, most of the properties
within the community maintain a 10-foot separation between houses, and therefore,
there is no opportunity to expand into the side yards. However, in the few instances
where properties are located on cul-de-sacs and provide large side yards exceeding the
10-minimum separation requirement, additions are possible. Since the houses are not
technically on the property line (a minimum of 4 feet is provided in most cases),
additions closer to the opposite lot line have been allowed so long the minimum 10-foot
separation was provided to the neighboring house. Staff recognizes by not requiring a
firm minimum setback to the side property line, an inequitable "first-come, first-served"
situation is created where one property owner may build-out the side yard area
impacting how close a neighbor can build in the future. To resolve this inequity, staff is
recommending that in these instances, the Planning Commission should make an
interpretation requiring that a minimum 5-foot side setback be provided.

To make this determination, the Planning Commission may determine that the PC text
is totally silent on the application of side setbacks in non-zero lot line configurations, and
therefore by default, the minimum side setbacks of the Zoning Code would apply. The
most appropriate zoning designation in the Zoning Code applicable to the Broadmoor
Pacific View community would be the Single-Unit Residential (R-1) District, in which
case a minimum side setback of 4 feet would be required. However, in order to achieve
a fair and equitable setback while achieving the 10-foot minimum separation
requirement, in can be interpreted that a minimum side setback of 5 feet should be
provided. To eliminate confusion in the future, staff will prepare a memo to this effect,
which will be used to supplement the PC text. An exception will be created for those
properties that maintain an "assumed zero-lot line configuration" and that currently
provide a 4-foot side setback, in which case they shall be allowed to maintain their
existing setback. The memo will also clarify that the "Setback Map" shall be used for the
purposes of establishing street and view setbacks.

Alternatives

If the Planning Commission disagrees with staff's recommendation on the application of
side setback requirements, staff suggests the following alternatives:

1. Determine that no side setback is required from a property line, provided there is
least 10 feet between houses. This determination is consistent with past
practices. If the Planning Commission believes this is the most appropriate
determination, staff will prepare a memo supplementing the PC text to this effect.

2. Since the minimum side setback that most properties maintain within the
community is 4 feet on one side, the Planning Commission may find that that a
minimum side setback of 4 feet is appropriate, provided that a total of 10 feet is
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provided between residential structures. This alternative would provide some
certainty with regard to development limits and would preserve the existing
development pattern of the community. If the Planning Commission believes this
is the most appropriate determination, a memo supplementing the PC text would
be prepared to this effect.

3. Determine that the permitted site plan used for the initial construction of the
homes in the community actually controls the allowable building envelopes for
each of the lots within the community, including side setbacks. This
determination would have the effect of not allowing any additions or remodels
beyond the existing building envelopes. If the Planning Commission believes this
is the most appropriate determination, a memo supplementing the PC text would
be prepared to this effect.

4. The Planning Commission shall make an alterative determination and state
reasons for such determination.

Environmental Review

This action is not subject to the California Environmental Quality Act (CEQA) pursuant
to Sections 15060(c)(2) (the activity will not result in a direct or reasonably foreseeable
indirect physical change in the environment) and 15060(c)(3) (the activity is not a
project as defined in Section 15378) of the CEQA Guidelines, California Code of
Regulations, Title 14, Chapter 3, because it has no potential for resulting in physical
change to the environment, directly or indirectly.

Public Notice

Notice of this agenda item was published in the Daily Pilot, mailed to all property owners
located within the Broadmoor Pacific View Planned Community District, and mailed to
the Broadmoor Sea View Homeowner's Association.

Prepared by:

ATTACHMENTS
PC 1 Broadmoor Pacific View Planned Community Text
PC 2 Jamie and Patricia White's Letter (Exhibits provided separately due to bulk)
PC 3 Setback Map
PC 4 Districting Map
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Attachment No. PC 1
Broadmoor Pacific View Planned
Community Text





The Broadmoor Pacific View PC (Planned
Community) District Amendment No. 18

Adopted by the City Council on July 28,1975
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INTRODUCTION

The Broadmoor Pacific View PC (Planned Community) District within the City ofNewport Beach
has been prepared in accordance with Amendment No. 18 to the City of Newport Beach General
Plan, adopted by the City Council on July 28, 1975, to provide low density residential development
within a 50-acre parcel being subdivided from the Pacific View Memorial Park.

The purpose of this PC (planned Community) District is to provide a method whereby this property
may be classified and used for residential development while also allowing flexibility of land use
and development standards.

Except as expressly stated within the text of this PC (planned Community) ordinance, all applicable
provisions and requirements of the City ofNewport Beach Zoning Law shall apply.



SECTION I. STATISTICAL ANALYSIS

BROADMOOR PACIFIC VIEW

~ Area Acres D.U.lacre D.U. PerID.U. Population
Low Density I 45.9 175 3.6 630
Res.
Park 2 2.5
Natural Open 3 1.6
Space

TOTAL 50.00 175 3.6 630

SECTION II. GENERAL

An estimated total population of 630 persons is anticipated for the planning area. This figure has
been used in estimating the need for community facilities.

Schools
The community ofPacific View falls within the Newport-Mesa Unified School District. In an effort
to anticipate the maximum number of school students to be generated by the total community, the
highest student per unit factor was applied.

The following figures represent a projected total student enrollment based upon anticipated
numbers ofdwelling units to be constructed.

AREAl
NEWPORT-MESA UNIFIED SCHOOL DISTRICT

~
Elementary (k-5)
Junior High (6-8)
Senior High (9-12)

TOTAL

Students!
Dwelling Unit

.55

.30
35

Units
175
175
175

Dwelling
Students

96
53
61

210

Recreation
Private park and open space areas totaling approximately 2.5 acres are proposed to serve the
recreational needs of Broadmoor Pacific View. In addition, a natural open space area has been
provided in the north portion of the project area.



All private open and recreational areas within the development boundaries will be maintained by a
private community association established by and consisting of homeowners within the subject
development.

Uniform Building Code

No portion of this text withstanding, all construction within this Planned Community shall comply
with the regulations ofthe Uniform Building Code as adopted by the City ofNewport Beach.

SECTION III. DEFINITIONS

The following definitions refer to the permitted uses described in the Development Standards
contained in this ordinance:

I. Conventional Subdivision on a Planned Community
A conventional subdivision ofdetached dwellings and their accessory structures on
individual lots where the lot size may be less than the required average for the district,
but where the density for the entire subdivision meets the required standards and where
open space areas are provided for the enhancement and utilization of the overall
development.

SECTION IV. LOW DENSITY RESIDENTIAL

A. Permitted Uses

I. Single family detached dwellings.
2. Conventional subdivisions and conventional subdivisions on a Planned Community

concept.
3. Parks, playgrounds, recreation or open space and green areas, riding, hiking, and bicycle

trails and related facilities or a non-commercial nature.
4. Accessory buildings, structures, and uses where related and incidental to a permitted use.
5. One (I) on-site unlighted sign, not exceeding two (2) square feet in area, to advertise the

lease, rental or sale of the property upon which it is located. Such sign may show only
the name, address and the phone number of the owner, but shall not show the name,
address, telephone number of any other description or identification of any person, firm
or corporation other than the owner of said property.

6. Two (2) permanent community identification signs. Such signs may be lighted and may
show only the name ofthe community.

7. One street identification sign at the entrance of each street. Such signs may show the
street name, house numbers and owner's name.

8. Community recreational facilities and structures, subject to the development standards
contained in Section V, Community Facilities, of this ordinance.
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B. Area Per Dwelling
A minimum lot size of 4,500 square feet shall be provided. However, an average area of
8,000 square feet shall be provided for each dwelling unit except as approved by a use
permit for cluster development. For the purpose ofthis section, average area per dwelling
shall be defined as the average of all developed areas (to include parks, recreational and
permanent open space) exclusive of all areas reserved for vehicular rights-of-way not
including private driveways divided by the total number of dwelling units.

C. Maximum Building Height
All buildings shall comply with the restrictions established by the 24/28 foot height
limitation district.

D. Setbacks from Streets
The following minimum setbacks shall apply to all dwelling structures (not to include
garden walls or fences) adjacent to streets. Said setbacks are to be measured from the curb
line.

Street Designation
Local Access Street
Local Non-Access Collector Street

Setback from
Curb Line

5'
10'

Garages shall conform to the building setback requirements above except that front facing
garage setbacks shall be as follows:

I) Where a sidewalk exists, the setback shall be 3 feet or a minimum of 20 feet,
measured from the back ofwalk.
2) Where no sidewalk exists, the setback shall be 5 feet or a minimum of 20 feet,
measured from back of curb.

Prior to the issuance of building permits for each phase of the project, a final setback map
shall be submitted to the Community Development Director indicating the setbacks to all
building areas proposed in the development. The Community Development Director shall
review said map and all future modifications of the setbacks shown on this map in view of
setbacks listed in this ordinance and/or sound planning principles and shall either approve,
modifY, disapprove the setbacks shown, or refer the matter to the Planning Commission for
a determination. In the case of modification or disapproval, the applicant may appeal to the
Planning Commission for further consideration.

E. Setbacks from ProperlY Lines
All setbacks listed under this subsection refer to all property lines not affected by
Subsection D above. Dwellings may orient towards the opposite property line in order to
take advantage ofview conditions.
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Rear or Front Yard
The building setback on the view side shall be a minimum of three (3) feet from the top of
the slope. The rear yard setback shall be a minimum of ten (10) feet from the toe of the
slope. The street aud view side setbacks shall be established on the approved site pIau.

Side Yard
A zero side yard setback between the structure aud the lot line shall be permitted on one
side provided there are no openings on the zero side yard wall aud that a total of ten (10)
feet shall be provided between structures.

F. Fences, Hedges, aud Walls
Fences shall be limited to a maximum height of eight (8) feet aud are allowed within all
setback areas, except in the street side aud view side setback where a maximum height of
three (3) feet shall be maintained. The maximum height of fences within the view side
setback may be increased to six (6) feet provided they are or wrought iron, clear glass or
other open type construction.

G, Trellis
Open trellis aud beam construction shall be permitted to extend from the dwelling to within
three (3) feet of the property line in the side yard, except that such trellis structures may
extend to one (I) foot from the side property line provided they are fire resistaut
construction in accordauce with the requirements of the City of Newport Beach. The
maximum height of the trellis shall be eight (8) feet. These areas shall not to be considered
in calculating lot area coverage; however, trellis areas shall not exceed 20 percent of the
remaining open space of a developed lot. Trellis aud beam construction shall be so
designed as to provide a minimum of 50 percent of the total trellis area as open space for the
penetration of light aud area to areas which it covers.

H. Parking
Parking for residential uses shall be in the form of not less thau two (2) garage spaces aud
two (2) uncovered guest spaces per dwelling unit. Guest parking may be located on street or
offstreet. Cluster development guest parking shall be as required by a use permit.

I. Maximum Site Area Coverage
For aggregate building coverage, the maximum shall be 50 percent of auy lot. For the
purpose of this ordinauce, coverage shall include all areas under roof, but shall not include
trellis areas.

J. Architectural Features
1. Architectural features, including fireplaces, balconies, bay windows, cornices aud
eaves, may extend to two aud one-half (2-1/2) feet into auy front, or rear yard setback.
These architectural features may extend to one (I) foot from the side yard property line
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except that such architectural features may extend to the side property line provided they are
fire protected in accordance with the requirements of the City ofNewport Beach, and that a
minimum of four (4) feet separation is maintained from similar projections or structures on
an adjacent lot.

2. Uncovered balconies, decks, patios, walls or railings to a height of four (4) feet
above the pad elevation may project a maximum of eleven (II) feet into the view side
setback of a maximum of eight (8) feet beyond the top of slope adjacent to the unit, only on
approximately 20% of the lots as indicated on the Setback Map. Each balcony, deck, patio,
wall or railing shall be selected from one of three standard designs submitted by the
developer and shall in each case be subject to the approval ofthe Modification Committee.

SECTION V. COMMUNITY RECREATIONAL FACILITIES

The following regulations apply to the development of private community recreational facilities.
Prior to the issuance of a building permit, plot plans, elevations and any other such documents
deemed necessary by the Community Development Developer shall be subject to the review and
approval of the Community Development Director.

A. Permitted Uses
The following uses, provided they are in conjunction with private community
recreational facilities and not commercial in nature, shall be allowed.

I. Parks, play grounds, tennis courts, pool, recreation or open green areas, riding, hiking and
bicycle trails and related facilities.

2. Accessory buildings, structures and uses related and incidental to a permitted use.
3. Signs identifying or giving directions to permitted uses and facilities. No sign shall

exceed thirty-five (35) square feet in area.

B. Maximum Building Height
All buildings shall comply with the height restrictions established by the City for the
24/28 foot height limitation district.

C. Setbacks
Twenty-five (25) feet from all residential property lines, and ten (10) feet from any
streetside property lines. No structure shall be located closer to a residential structure
on an adjacent site than a distance equal to twice the height of the non-residential
building. The height of the non-residential structure above the grade elevation of the
residential site shall apply. Structures which abut a park, greenbelt or other permanent
open space may abut the common property lines.
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D. Landscaping
A minimum often (10) feet (depth) of continuous landscaping shall be maintained adjacent
to all street or highway rights-of-way in the community recreational facilities area, except
for perpendicular access driveways and pedestrian walkways. Landscaping shall not exceed
thirty (30) inches in height within ten (l0) feet ofan intersection or access drive.

E. Parking
Parking for twelve (12) vehicles shall be provided within the Community Recreational
Facilities area. Location of said parking is subject to review of the Community
Development Director. The Community Development Director shall review said facilities
and require the amount ofoff-street parking deemed appropriate, relative to the intended use
and activities of such facilities.
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Attachment No. PC 2
Jamie and Patricia White's Letter
(Exhibits provided separately due to bulk)





James and Patricia White
2003 Yacht Mischief

Newport Beach, California 92660
(949) 759-1434

January 14, 2011

Mr. Joel Fick
Acting Community Development Director
City ofNewport Beach
3300 Newport Boulevard.
NewpOlt Beach, California 92658

Dear Mr. Fick,

Thank you for meeting with us last Wednesday. The purpose of this letter is to provide you with
the documents that support the conclusion that the "approved plot plans" controlled the building
envelope for Broadmoor, the original builder of the development, and for any future
modifications by the homeowners of Sea View.

Approved Plot Plans and PC No. 18
Each of the three plot plans has check numbers and the notation, "appr" with an approval date
written in hand on them (see Exhibits 1,2 and 3). These approved plot plans are referred to in
this letter as the "APPs" and show the setbacks and footprint for each house with dimensions to:
(l) the street side propelty line, (2) the blank wall side of the house property line (referred to as
the zero side) and (3) in almost all cases, the opposite side property lines. When the window side
of two houses face each other and both are oriented toward a common property line and they are
both more that 10 feet away from that line, then a dimension is shown for only the house that is
closer to the line because when one house is more than 10 feet away from the line, the 10 foot
separation mle is satisfied. The opposite side property line occurs eleven times throughout the
development and is the line between two houses that face each other. All the houses in Sea View
were originally designed with a blank side with no windows and one door opening for fire egress
from an atrium and the side opposite the blank side with many windows and usually the front
door.

The Broadmoor Pacific View PC (Planned Community) District Amendment No. 18 adopted by
the City Council on July 28, 1975 and referred to in this letter as "PC No. 18" (see Exhibit 4)
states:

I. In Section IV.D. Setbacks from Streets, that "Prior to the issuance of building permits for
each phase of the project, a fmal setback map shall be submitted to the COll11l1unity Development
Director indicating the setbacks to all building areas proposed in the development".

2. In Section ry.E. Setbacks from Property Lines that "All setbacks listed under tllis
subsection refer to all property lines not affected by Subsection D above. Dwellings may orient
towards the opposite property line in order to take advantage of view conditions".



3. In Section IV.E. Rear or Front Yard that "The street and view side setbacks shall be
established on the approved site plan". These statements: "a final setback map shall be
submitted ..... indicating the setbacks to ALL building areas" and "setbacks listed under this
subsection refer to ALL property lines" and "setbacks shall be established on THE approved site
plan" indicate that there must exist approved plot plans which delineate setbacks from all
property lines. The documents which are exhibits to this letter prove conclusively that the plot
plans submitted for each of the three tracts which comprise Sea View are the approved plot
plans, API's, which establish the setbacks and building footprint for each house in Sea View.

PC No. 18 was incorporated into The Broadmoor Sea View Covenants, Conditions and
Restrictions, the "CC&Rs", which were recorded in the Official Records of Orange County,
California on September 14, 1976, in Article VII of the CC&Rs as a document entitled Planned
Community District Regulations Broadmoor Pacific View, prepared by Raub, Bein, Frost and
Associates on October 23, 1975, and revised and Approved on January 12, 1976 (see Exhibit 5).
I have reviewed both PC No. 18 and the Planned Community District Regulations and find then
to be substantially the exact same word for word document except for the title. Therefore, the
Sea View Homeowners Association is bound by PC No. 18 because it is included in the CC&Rs
and since PC No. 18 establishes the setbacks and shows the footprint for each house, then that
footprint cannot be modified without approval of both the HOA architectural review committee
and the City through a specific process. Thus the open space between and around many of the
houses that was created in the original development design is preserved. PC No. 18 was
modified by Modification 1055 which was filed with the City on July 6, 1976 (see Exhibit 13)
which clearly states that houses were oriented to take advantage of views and the distance
between some houses was minimized to create more open space at the end of streets and cul-de
sacs. Our goal has not been to stop remodel activity in Sea View but rather to develop a clear
path for a homeowner to follow when designing the remodel of a house that includes building
outside the original footprint.

List of Exhibits
I. Broadmoor Sea View Plot Plan for Tract 9260, marked as Plan Check 456-76 and

marked approved 8-31-76. I am providing sheets I through 6 of 48. The remaining
sheets are building construction drawings.

2. Broadmoor Sea View Plot Plan for Tract 9047, marked as Plan Check 1132 and 1133 and
marked approved 11-19-76. I am providing sheets I through 4 of 55.

3. Broadmoor Sea View Plot Plan for Tract 9261, marked as Plan Check 1177 and 1178,
stamped with a date of Janll, 1977 and marked approved 2-3-77. I am providing sheets
1 through 4 of 50.

4. PC No. 18 adopted by the City Council on July 28, 1975.
5. Planned Community District Regs., Broadmoor Pacific View, prepared October 23, 1975

and revised and approved January 12, 1976.
6. Emails between Jamie and Pat White and Jaime Murillo dated September 8'h and 9'h,

2010.
7. Map which appears to be a grading map showing street and view side setbacks, no date

shown.
8. Letter to Patrick Alford from James and Patricia White dated October 26,20 IO.
9. Leller to James White from Patrick Alford dated November 2,2010.
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10. Setback Map for Tract 9047, 167 lots received by the City, October 28, 1975.
II. Map of strcet addresses for Sea View showing 167 lots but in a different configuration

than is shown on Setback Map of 10/28/75.
12. Hand written letter from Jamie White to Patrick Alford, no date, but probably after

November 2, 2010.
13. Modification Application Number 1055 dated 7-6-1976.
14. Modification Committee Findings and Action Number 1055 dated July 20, 1976.
15. Bl'OadmoOl' Seaview Plot Plan for Tract 9047, sheets I through 4 for Tract 9260, sheets 3

and 4 for Tract 9261, two sheets not numbercd, all part of Modification 1055 marked
pages I through 9 and stamped submitted July 6,1976 (although the day of the month is
difficult to see).

16. Letter from James Campbell to James White dated November 9, 2010.
17. Tract No. 9260 marked as accepted and filed June 17, 1976.
18. Tract No. 9047 marked as accepted and filed July 22, 1976.
19. Tract No. 9261 marked as accepted and filed July 22. 1976. Note that the survey for all 3

tracts was completed in February of 1976.
20. List ofAffected Homeowners.

Background
Sometime last year, our neighbor, MI'. Gregg McConaughy, presented us with a preliminary
rough drawing of what he intended to build as a bedroom and bathroom addition. The City

.Plmllling Department had told his architect that there was no setback requirement from our
common property line. I thought that could not possibly be correct, so I visited the planning
department desk on the first floor of your building and over a few days time got several different.
answers as to what setback is required from our conllllon property line. Finally, I was told that
the planning department had had a meeting to discuss the matter and concluded that the common
property line setback was zero. I did not believe that was true, so r contacted Jaime Murillo by
email (see Exhibit 6) which started my search for the meaning and intent of PC No. 18. Jaime
concluded in his email to me that, "PC No. 18 is extremely flexible and doesn't have a minimum
side yard setback requirement, with the exception that buildings must maintain a minimum 10
foot separation".

Still not satisfied my wife and I met with Jaime at which time he provided us with what looked
like a preliminary grading map which showed only street and view side setbacks (see Exhibit 7).
TIJis map is a very preliminary grading plan, as there are significant differences between how the
project was graded and the contour lines on the plan, and may have been used to propose some
preliminary ideas about street and view side setbacks. The setbacks from the street shown on the
map are in many cases different than what is shown on the APPs, which do correctly show what
was actually built. Jaime explained that side yard setbacks were not addressed in PC No. 18.
My wife and then went to lunch, discussed our meeting with Jaime and concluded that what we
were being told just did not add up. We have each been in the real estate development business
for over twenty years. We then went back to the city offices, found Jaime, and told IJim we were
not satisfied. Jaime then asked Patrick and a fellow from the building department to join an
impromptu meeting to discuss this issue.
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During this meeting one interesting point that came up was that they did not know when and how
the door in the blank wall of each and every house got there. They just did not seem to know
when or how that was approved. This is a significant point because it is this door, an opening in
the blfU1k side of the house, that caused the house to be a minimum of 4 feet away from the
property line instead of the zero setback that is referred to in PC No. 18 Section IV.E., paragraph
"Side Yard". The houses are built 10 feet apart as is requited under the "Side Yard" paragraph,
except those that are the subject of the Modification I055. Therefore, the zero setback allowance
that is specified in the "Side Yard" paragraph was not used due to the opening in the blank wall
side of the house and could not be used on the opposite property line becanse that other side of
the house has many windows and in most cases the front door. As Sea View was actually built
there is no circumstance that would allow for a zero setback to any property line. The meeting
ended with our being told that the City could really not be of any help to us other than to say that
the buildings had to be 10 feet apart and beyond that it was up to the Sea View HOA to set the
development standards.

Still not satisfied with what I was being told, I wrote a letter to Patrick Alford (see Exhibit 8). In
that letter dated October 26, 20 I0, I conclnde that PC No. 18 clearly states that the setbacks from
ALL property lines are established by dimensions shown on the approved plot plans, the APPs.
In the letter I requested an official written opinion of the setbacks from all propeli)' lines as are
indicated in the PC No.18. On November 2,2010, Patrick responded to my letter (see Exhibit 9).
I had asked him to provide me with a site or plot plan whieh showed the setbacks to all property
lines as was required in Section IV.D. of PC No. 18. Patrick, in his letter to me concluded that a
setback map (see Exhibit 10) was submitted to and approved by the then-Community
Development Director as provided for in Section IV.D. of the PC No. 18 text. He noted that only
front and rear setbacks were identified. This map, entitled Setback Map, Tract 9047, was
received by the City on October 28, 1975 and is another copy of the same map that Jaime gave
me.

As I mentioned above, this map is inconsistent with what is built in Sea View. For example, on
Yacht Vindex, eleven lots are shown, but only ten lots exist on that street and on Yacht Daplme
four lots are shown, but five lots exist on that street. The setbacks of 18 feet from the street,
shown on the map, have not been followed in about 20 cases. Further, on lot 146 this map shows
as' typical setback from toe of slope, while PC No. 18 requires 10'. Finally, the lot lines as
shol'm in many cases are very different from those shown on the APPs. The map does indicate
top of slope or view side setbacks to be 3 feet typical as is specified in the PC No. 18 text.
Another map (see Exhibit II) indicating the Sea View street addresses shows many lots in a
quite different configuration to that of the "Setback Map" provided to us by Patrick. Patrick's
letter in his opening paragraph recites the issue of whether setbacks were established by an
approved site plan but he does not address that issue in his letter. At the end of his brief letter he
concludes that Section IV.E. "street and view side setbacks" refer to front fmd rear setbacks and
not side setbacks. It is true that the paragraph under Section IV.E. "Rear or Front Yard" defines
the setbacks from top of slope or the view side at 3 feet and the toe of slope or rear yard at 10
feet and it also says that these will be established on the approved site plan. It does not say that
side yard setbacks will not be established on that same approved site plan. In fact the side yard
setbacks are clearly shown on what I have referred to above as the APPs. This is such an
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incompletc and incorrect conclusion that I felt the planning department had not conducted a
thorough review of my question nor was the department taking my request seriously.

Modification No. 1055
Soon after my meeting with Patrick, while looking at the microfiche copies of various maps for
Sea View, I discovered that there were some houses in Sea View that were closer together than
10 feet apart. I wrote a hand written note to Patrick and asked that he look into this issue (see
Exhibit 12). Within a day or so, I think, he called me on the telephone and said that he had found
a Modification Application No. 1055 dated 7-6-76 and approved 7-20-76 (see Exhibits I3 and
14). Patrick told me that attached to Modification 1055 is a plot plan consisting of nine pages
that appears to be dated July 6, 1976, which is the same date that Modification App. 1055 was
filed with the City (see Exhibit 15). These plot plan pages do not include any dimensions nor do
they include the entire development since Yacht Vindex, Yacht Maria and Yacht Camilla are
omitted. This makes sense because those streets did not have lots that were part of Modification
1055. The Modification 1055 form lists the lots that are involved in Modification 1055. All of
these lots are at the end of their respective streets and the houses are blank side to blank side,
except for lots I and 2 of Tract 9047. The house on lot 2 has been oriented to have its blank side
toward lot I instead oftoward lot 3 in order to take advantage of both an ocean and valley view.

Section IV.E. of PC No. 18 "Setbacks from Property Lines" states: "Dwellings may orient
towards the opposite property line in order to take advantage of view conditions". In the
"Present Use" block of the Modification 1055 form arc the hand written words "5' side yards"
indicating that side yard setbacks had been set on some plan. In the "Request" block of the fonn
are written the words: "That one lot receive an easement for (undeteimined word or letters) use
from the other and the side yard setbacks be reduced to 4' each or total 8'''. That is interesting
because I had been told that side yard setbacks had not been addressed by PC No. I 8 nor
established on any document and now we see conclusively that side yard setbacks had been
determined, as evidenced by the statements on the Modification I055 document, and were
established on the API's. Modification 1055 reduced fi'om 5' to 4' the side yard setbacks for the
lots specified on Modification 1055. In fact upon careful analysis of all the API's I have found
that except for the specific lot pairs that were the subject of Modification 1055, where the
separation was reduced to 8 feet total, all of the other houses arc separated by a minimum of 10
feet. An exception to this is the lot pair 22-23 of Tract 9260, which is not part of Modification
1055, is only 8 feet apart. I suspect they were meant to be listed on the Modification 1055 but
just did not get listed. It seems that the plan checker did not pick up the discrepancy.
Interestingly, most of the houses that are not part of the Modification 1055 have.a setback from
the property line of 4 feet on the blank wall side of the house. TillS is a change from what was
indicated in the "Present Usc" block of Modification 1055. Only lot 2 and the pairs oflots 11
12,24-25 and 34-35 of Tract 9260 have a setback of 5 fect from the blank wall side ofthe house
to the property line. Lot 12 of Tract 926 I appears to have a 6 foot setback from the blank wall
side of the house to the property line.

These discrcpancies point to the fact that the only place to see a complete picture of the setbacks
that were approved prior to the issuance of building permits is on the API's. Again, this is the
only complete and therefore controlling set of documents, therefore, they must be the "approved
plot plans" mentioned in PC No.18. that were to establish all the property line setbacks. The
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concept of "approved plot plans" was in the PC No. 18 language and now we see it again in
IVlodification 1055 in the document that indicates that Modification 1055 was approved on the
condition: "I. That development shall be in substantial conformance with the approved plot
plans". It is reasonable to assume the when the word "development" is used here it means the
entire development and not just the lots that were the subject of Modification 1055. There
should be no question that the Sea View development was to proceed in substantial conformance
with PC No. 18 as modified by Modification 1055 and all incorporated into The Broadmoor Sea
View CC&Rs. Therefore, the Sea View Homeowners Association is bound by PC No, 18, as
modified by Modification 1055, because it is part of the CC&Rs.

In the body of the approved Modification 1055 form, its approval is granted on the condition:
"That development shall be in substantial conformance with the approved plot plans" and for the
following reasons: I. The proposed development is in general conformance with the Planned
Community Development Standards for "Broadmoor Pacific View." 2. The reduced separation
between structures will occur only at the ends of streets or cui-dc-sacs where the end dwelling
units will be reversed so as to eliminate blank walls along the exterior side yards of the subject
lots. 3. The proposed development is a better site solution than originally planned since more
open space will be provided at the ends of streets and cuI-dc-sacs. Because of the language in
Modification 1055, the body of evidence that Sea View was to be a planned community
developed under standards contained in PC No. I 8 as modified by Modification 1055, which
standards are to be clearly defined in a set of approved plot plans is strong and complete.

Meeting with Jim Campbell
I was therefore completely surprised when Patrick, in view of what he had just provided to me,
still denied that there were approved plot plans that controlled the development of Sea View
initially and in the future. Therefore, I asked to meet with Jim Campbell to either set up a
plmllling commission hearing or hopefully have Jim understand the evidence and provide me
with a written official ruling from the City that the approved plot plans showed the setbacks to
all propelty lines that those setbacks may not be modified without approval from the City and the
Sea View architectural committee. The meeting with Jim Campbell was set or November 4,
2010.

My wife and I met with Jim. He listened to my presentation during a one hour meeting with
Patrick in attendance. During the meeting Jim seemed to realize that it is difficult to conclude
that a zero side yard setback is allowed in Sea View. He said that he thought it would be easy to
defend a decision on his part that a four foot side yard setback could be imposed. Patrick did not
seem so inclined but the meeting ended with our believing that Jim had understood our
presentation. I was quite surprised when I received his letter affirming the planning
department's opinion that a zero side yard setback is allowed in Sea View (see Exhibit 16). He
cited the "Side Yard" paragraph of Section IV.E. "A zero side yard setback between the
structure and the lot line shall be permitted on one side provided there are no openings on the
zero side yard wall and that a total often (10) feet shall be provided between stmctures". He
went on to say: "a zero foot side setback is permitted as long as a minimum often (10) feet is
maintained between structures. Beyond that, the PC text is silent in regards to side setbacks".
Jim's logic fails to include the phrase: "provided there are no openings on the zero side yard
wall". Further, he fails to recognize that Modification 1055 states in the "Present Use" block of
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the form, the hand written note, "5' side yards". Tllis setback was required since there is an
opening (door) in each and every house.

The document granting approval for Modification 1055 conditions that the development be in
substantial conformance with the approved plot plans. Further, as I have recited above the
reasons for the approval are that Modification 1055 improves the development since it creates
among other considerations more open space for the house at the end of a streets and cul-de-sacs.
Jim interprets that since the zero provision was not used on the blank wall side of the house (it
could not be used there because there was an opening) that it could be used on the opposite
property line as it was referred to in the first paragraph of Section IV.E. That intel]Jretation
ignores the fact that the side of the house that is opposite the blank wall always contains multiple
windows and often the front door and, therefore, would not be eligible for a zero setback.

Conclusion and Othcr Affectcd Lots
In the beginning of this letter I said that this all began because my neighbor wants to add a
bedroom and bathroom to his house. The Sea View Architectural Review Committee, "ARC"
approved his plans after meeting with the planning department and being told that a zero side
yard setback was allowed as long as the structures were 10' apart. Subsequently, we appealed
that decision to the HOA board of directors and they overturned the approval because as was
stated in the HOA attorney's letter to McConaughy: "the ARC was not aware of PC No. 18."
Further, the Board determined that in view of the 10' foot separation of structures provision in
PC No.l8 that in any event a 5 foot side yard setback should be the compromise for the common
property line between our two houses.

McConaughy has recently resubmitted plans to the ARC with the 5 foot setback. We are an
original owner of our home and have belicved for the 30 plus years we hav.e lived here that the
open space between our homes was to be permanent and that our view of the valley could not be
blocked by landscaping or structures. The view issue we will leave for the judgment of the ARC
and HOA Board but the issue of whether the APP controls the footprint of the original houses
and that a change to that footprint is a change to PC No. 18 is really the subject and essence of
this letter. I have included in this letter copies of the final Tract maps 9047, 9260 and 9261 (see
Exhibits 17, 18 and 19). All the documents I have presented in tllis letter conclusively show that
there are approved plot plans and that Modification 1055 conditions that the development must
be in substantial compliance with those approved plot plans. Therefore, it should be concluded
that for a Sea View homeowner to add new construction to his home outside the original
footprint, approval from the Sea View ARC must be granted and then an application and
approval to modify PC No.18 must be secured fi'om the City. This would be a most reasonable
conclusion given the overwhelming evidence and analysis that we have provided in letter. In
cases where there is no opposition fi'om neighboring lots, the City approvals could be granted
administratively. However, in the event of opposition, the homeowner proposing the
modification of PC No. 18 would have the opportunity to request a planning commission
hearing. Ifthere is a dispute, then a public hearing affords the parties the opportunity to present
their argument to the full planning commission, an unbiased body accustomed to making such
decisions. This creates a professional and experienced forum at little cost to all concerned.
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There are 20 other property owners in Sea View who are aftected by this conunon property line
situation. I have attached a list of their names and addresses (see Exh.ibit 20). I have visually
inspected each lot and each of their homes seems to be in its original side yard building footprint.
This would then be the first time in Sea View that this situation has come up. I have contacted
each affected property owner and most of them want to be informed and included in discussions
because this outcome will set a precedent for fut1H'e development of their lots and their
neighbor's lot.

\Ve thank you for your courtesy and interest in conducting a thorough review of this issue. Also,
we want to acknowledge the time and courtesy that Jaime, Patrick and Jim have shown us
throughout this process.

Sincerely,

Patricia Wh' e

Cc: Dana Smith, Assistant City Manager (without Exhibits)
Councilman Keith Curry (without Exhibits)
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Attachment No. PC 3
Setback Map









Attachment No. PC 4
Districting Map
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Broadmoor SeaView PC No. 18

Letter to Joel Fick
Analysis of PC No. 18 and Exhibits

January 14, 2011

Submitted by: James and Patricia White
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James and Patricia White
2003 Yacht Mischief

Newport Beach, California 92660
(949) 759-1434 .

January 14, 2011

Mr. Joel Fick
Acting Community Development Director
City ofNewport Beach
3300 Newport ~oulevard.
Newport Beach, California 92658

Dear Mr. Fick,

Thank you for meeting with us last Wednesday. The purpose of this letter is to provide you with
the documents that SUppOlt the conclusion that the "approved plot plans" controlled the building
envelope for Broadmoor, the original builder ofthe development, and for any future
modifications by the homeowners of Sea View.

Approved Plot Plans and PC No. 18
Each of the three plot plans has check numbers and the notation, "appr" with an approval date
written in hand on them (see Exhibits 1,2 and 3). These approved plot plans are referred to in
this letter as the "APPs" and show the setbacks and footprint for each house with dimensions to:
(l) the street side property line, (2) the blank wall side of the house property line (referred to as
the zero side) and (3) in almost all. cases, the opposite side property lines. When the window side
of two houses face each other and both are oriented toward a common property line and they are
both more that 10 feet away from that line, then a dimension is shown for only the house that is
closer to the line because when one house is more than 10 feet away from the line, the 10 foot
separation rule is satisfied. The opposite side property line occurs eleven times throughout the
development and is the line between two houses that face each other. All the houses in Sea View
were originally designed with a blank side with no windows and one door opening for fire egress
from an atrium and the side opposite the blank side with many windows and usually the front
door.

The Broadmoor Pacific View PC (Planned Community) District Amendment No. 18 adopted by
the City Council on July 28, 1975 and referred to in this letter as "PC No. 18" (see Exhibit 4)
states:

1. In Section IV.D. Setbacks from Streets, that "Prior to the issuance of building permits for
each phase ofthe project, a final setback map shall be submitted to the Community Development
Director indicating the setbacks to all building areas proposed in the development".

2. In Section IV.E. Setbacks from Property Lines that "All setbacks listed under this
subsection refer to all property lines not affected by Subsection D above. Dwellings may orient
towards the opposite propelty line in order to take advantage ofview conditions".

1 3



3. In Section IV.E. Rear or Front Yard that "The street and view side setbacks shall be
established on the approved site plan". These statements: "a final setback map shall be
submitted.... .indicating the setbacks to ALL building areas" and "setbacks listed under this
subsection refer to ALL property lines" and "setbacks shall be established on THE approved site
plan" indicate that there must exist approved plot plans which delineate setbacks from all
property lines. The documents which are exhibits to this letter prove conclusively that the plot
plans submitted for each of the three tracts which comprise Sea View are the approved plot
plans, APPs, which establish the setbacks and building footprint for each house in Sea View.

PC No. 18 was incorporated into The Broadmoor Sea View Covenants, Conditions and
Restrictions, the "CC&Rs", which were recorded in the Official Records of Orange County,
California on September-14, 1976, in Article VII of the CC&Rs as a document entitled Planned
Community District Regulations Broadmoor Pacific View, prepared by Raub, Bein, Frost and

- Associates on October 23, 1975, and revised and Approved on January 12, 1976 (see Exhibit 5).
I have reviewed both PC No. 18 and the Planned Community District Regulations and find then
to be substantially the exact same word for word document except for the title. Therefore, the
Sea View Homeowners Association is bound by PC No. 18 because it is included in the CC&Rs
and since PC No. 18 establishes the setbacks and shows the footprint for each house, then that
footprint cannot be modified without approval of both the HOA architectural review committee
and the City through a specific process. Thus the open space between and around many of the
houses that was created in the original development design is preserved. PC No. 18 was
modified by Modification 1055 which was filed with the City on July 6, 1976(see Exhibit 13)
which clearly states that houses were oriented to take advantage of views and the distance
between some houses was minimized to create more open space at the end ofstreets and cul-de
sacs. Our goal has not been to stop remodel activity in Sea View but rather to develop a clear
path for a homeowner to follow when designing the remodel of a house that includes building
outside the original footprint.

List of Exhibits
1. Broadmoor Sea View Plot Plan for Tract 9260, marked as Plan Check 456-76 and

marked approved 8-31-76. I am providing sheets 1 through 6 of48. The remaining
sheets are building construction drawings.

2. Broadmoor Sea View Plot Plan for Tract 9047, marked as Plan Check 1132 and 1133 and
marked approved 11-19-76. I am providing sheets 1 through 4 of 55.

3. Broadmoor Sea View Plot Plan for Tract 9261, marked as Plan Check 1177 and 1178,
stamped with a date ofJan11, 1977 and marked approved 2-3-77. I am providing sheets
1 through 4 of 50.

4. PC No, 18 adopted by the City Council on July 28, 1975.
5. Planned Community District Regs., Broadmoor Pacific View, prepared October 23, 1975

and revised and approved January 12, 1976.
6. EmaiIs between Jamie and Pat White and Jaime Murillo dated September 8th and 9th

,

2010.
7. Map which appears to be a grading map showing street and view side setbacks, no date

shown.
8. Letter to Patrick Alford from James and Patricia White dated October 26, 20 I O.
9. Letter to James White from Patrick Alford dated November 2,2010.



10. Setback Map for Tract 9047, 167 lots received by the City, October 28, 1975.
11. Map of street addresses for Sea View showing 167 lots but in a different configuration

than is shown on Setback Map of 10/28/75.
12. Hand wlitten letter from Jamie White to Patrick Alford, no date, but probably after

November 2,2010.
13. Modification Application Number 1055 dated 7-6-1976.
14. Modification Committee Findings and Action Number 1055 dated July 20, 1976.
15. Broadmoor Seaview Plot Plan for Tract 9047, sheets 1 through 4 for Tract 9260, sheets 3

and 4 for Tract 9261, two sheets not numbered, all part ofModification· 1055 marked
pages 1 through 9 and stamped submitted July 6, 1976 (although the day of the month is

.difficult to see).
.16. Letter from James Campbell to James White dated November 9, 2010.
17. Tract No. 9260 marked as accepted and filed June 17, 1976.
18. Tract No. 9047 marked as accepted and filed July 22, 1976..
19. Tract No. 9261 marked as accepted and filed July 22. 1976. Note that the survey for all 3

tracts was completed in February of 1976.
20. List ofAffected Homeowners.

Bacligrollnd
Sometime last year, our neighbor, Mr. Gregg McConaughy, presented us with a preliminary
rough drawing of what he intended to build as a bedroom and bathroom addition. The City

,Planning Department had told his architect that there was no setback requirement from our
common property line. I thought that could not possibly be correct, so I visited the planning
department desk on the first floor of your building and over a few days time got several different
answers as to what setback is required from our common property line. Finally, I was told that
the planning department had had a meeting to discuss the matter and concluded that the common
property line setback was zero. I did not believe that was tlUe, so I contacted Jaime Murillo by
email (see Exhibit 6) which started my search for the meaning and intent ofPC No. 18. Jaime
concluded in his email to me that, "PC No. 18 is extremely flexible and doesn't have a minimum
side yard setback requirement, with the exception that buildings must maintain a minimum 10
foot separation".

Still not satisfied my wife and I met with Jaime at which time he provided us with what looked
like a preliminary grading map which showed only street and view side setbacks (see Exhibit 7).
This map is a very preliminary grading plan, as there are significant differences between how the
project was graded and the contour lines on the plan, and may have been used to propose some
preliminary ideas about street and view side setbacks. The setbacks fi'om the street shown on the
map are in many cases different than what is shown on the APPs, which do conectly show what
was actually built. Jaime explained that side yard setbacks were not addressed in PC No. 18.
My wife and then went to lunch, discussed our meeting with Jaime and concluded that what we
were being told just did not add up. We have each been in the real estate development business
for over twenty years. We then went back to the city offices, found Jaime, and told him we were
not satisfied. Jaime then asked Patrick and a fellow from the building department to join an
impromptu meeting to discuss this issue.



During this meeting one interesting point that came up was that they did not know when and how
the door in the blank wall ofeach and every house got there. They just did not seem to know
when or how that was approved. This is a significant point because it is this door, an opening in
the blank side of the house, that caused the house to be a minimum of 4 feet away from the
property line instead of the zero setback that is referred to in PC No. 18 Section IV.E., paragraph
"Side Yard". The houses are built 10 feet apart as is requited undei' the "Side Yard" paragraph,
except those that are the subject of the Modification 1055. Therefore, the zero setback allowance
that is specified in the "Side Yard" paragraph was not used due to the opening in the blank wall
side ofthe house and could not be used on the opposite property line because that other side of
the house has many windows and in most cases the front door. As Sea View was actually built
there is no circumstance that would allow for a zero setback to any property line. The meeting
ended with our being told that the City could really not be ofany help to us other than to say that
the buildings had to be 10 feet apart and beyond that it was up to the Sea View HOA to set the
development standards.

Still not satisfied with what I was being told, I wrote a letter to Patrick Alford (see Exhibit 8). In
that letter dated October 26,2010, I conclude that PC No. 18 clearly states that the setbacks from
ALL property lines are established by dimensions shown on the approved plot plans, the APPs.
In the letter I requested an official written opinion of the setbacks from all property lines as are
indicated in the PC No.18. On November 2,2010, Patrick responded to my letter (see Exhibit 9).
I had asked him to provide me with a site or plot plan which showed the setbacks to all property
lines as was required in Section IV.D. ofPC No. 18. Patrick, in his letter to me concluded that a
setback map (see Exhibit 10) was submitted to and approved by the then-Community
Development Director as provided for in Section IV.D. of the PC No. 18 text. He noted that only
front and rear setbacks were identified. This map, entitled Setback Map, Tract 9047, was
received by the City on October 28, 1975 and is another copy of the same map that Jaime gave
me.

As I mentioned above, this map is inconsistent with what is built in Sea View. For example, on
Yacht Vindex, eleven lots are shown, but only ten lots exist on that street and on Yacht Daphne
four lots are shown, but five lots exist on that street. The setbacks of 18 feet from the street,
shown on the map, have not been followed in about 20 cases. Further, on lot 146 this map shows
a 5' typical setback from toe of slope, while PC No. 18 requires 10'. Finally, the lot lines as
shown in many cases are very different from those shown on the APPs. The map does indicate
top ofslope or view side setbacks to be 3 feet typical as is specified in the PC No. 18 text.
Another map (see Exhibit 11) indicating the Sea View street addresses shows many lots in a
quite different configuration to that of the "Setback Map" provided to us by Patrick. Patrick's
letter in his opening paragraph recites the issue of whether setbacks were established by an
approved site plan but he does not address that issue in his letter. At the end ofhis brief letter he
concludes that Section IV.E. "street and view side setbacks" refer to front and rear setbacks and
not side setbacks. It is true that the paragraph under Section IV.E. "Rear or Front Yard" defines
the setbacks from top of slope or the view side at 3 feet and the toe of slope or rear yard at 10
feet and it also says that these will be established on the approved site plan. It does not say that
side yard setbacks will not be established on that same approved site plan. In fact the side yard
setbacks are clearly shown on what I have referred to above as the APPs. This is such an
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incomplete and incorrect conclusion that I felt the planning department had not conducted a
thorough review ofmy question nor was the department taking my request seriously.

Modification No. lOSS
Soon after my meeting with Patrick, while looking at the microfiche copies ofvarious maps for
Sea View, I discovered that there were some houses in Sea View that were closer together than
10 feet apart. I wrote a hand written note to Patrick and asked that he look into this issue (see
Exhibit 12). Within a day or so, I think, he called me on the telephone and said that he had found
a Modification Application No.1 055 dated 7w6-76 and approved 7-20-76 (see Exhibits 13 and
14). Patrick told me that attached to Modification 1055 is a plot plan consisting of nine pages
that appears to be dated July 6, 1976, which is the same date that Modification App. 1055 was
filed with the City (see Exhibit 15). These plot plan pages do not include any dimensions nor do
they include the entire development since Yacht Vindex, Yacht Maria and Yacht Camilla are
omitted. This makes sense because those streets did not have lots that were part of Modification
1055. The Modification 1055 form lists the lots that are involved in Modification 1055. All of
these lots are at the end of their respective streets and the houses are blank side to blank side,
except for lots 1 and 2 ofTract 9047. The house on lot 2 has been oriented to have its blank side
toward lot 1 instead of toward lot 3 in order to take advantage of both an ocean and valley view.

Section IV.E. ofPC No. 18 "Setbacks from Property Lines" states: "Dwellings may orient
towards the opposite property line in order to take advantage of view conditions". In the
"Present Use" block of the Modification 1055 form are the hand written words "5' side yards"
indicating that side yard setbacks had been set on some plan. In the "Request" block of the form
are written the words: "That one lot receive an easement for (undeteimined word or letters) use
from the other and the side yard setbacks be reduced to 4' each or total 8' ". That is interesting
because I had been told that side yard setbacks had not been addressed by PC No. 18 nor
established on any document and now we see conclusively that side yard setbacks had been
determined, as evidenced by the statements on the Modification 1055 document, and were
established on the APPs. Modification 1055 reduced from 5' to 4' the side yard setbacks for the
lots specified on Modification 1055. In fact upon careful analysis ofall the APPs I have found
that except for the specific lot pairs that were the subject ofModification 1055, where the
separation was reduced to 8 feet total, all of the other houses are separated by a minimUlll of 10
feet. An exception to this is the lot pair 22-23 ofTract 9260, which is not part ofModification
1055, is only 8 feet apart. I suspect they were meant to be listed on the Modification 1055 but
just did not get listed. It seems that the plan checker did not pick up the discrepancy.
Interestingly, most of the houses that are not part ofthe Modification 1055 have.a setback from
the property line of4 feet on the blank wall side of the house. This is a change from what was
indicated in the "Present Use" block ofModification 1055. Only lot 2 and the pairs of lots 11
12,24-25 and 34-35 ofTract 9260 have a setback of 5 feet from the blank wall side of the house
to the property line. Lot 12 ofTract 9261 appears to have a 6 foot setback from the blank wall
side of the house to the property line.

These discrepanCies point to the fact that the only place to see a complete picture ofthe setbacks
that were approved prior to the issuance of building permits is on the APPs. Again, this is the
only complete and therefore controlling set ofdocuments, therefore, they must be the "approved
plot plans" mentioned in PC No.I8. that were to establish all the property line setbacks. The
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concept of "approved plot plans" was in the PC No. 18 language and now we see it again in
Modification 1055 in the document that indicates that Modification 1055 was approved on the
condition: "1. That development shall be in substantial conformance with the approved plot
plans". It is reasonable to assume the when the word "development" is used here it means the
entire development and not just the lots that were the subject ofModification 1055. There
should be no question that the Sea View development was to proceed in substantial conformance
with PC No. 18 as modified by Modification 1055 and all incorporated into The Broadmoor Sea
View CC&Rs. Therefore, the Sea View Homeowners Association is bound by PC No, 18, as
modified by Modification 1055, because it is pmt of the CC&Rs.

In the body of the approved Modification 1055 form, its approval is granted on the condition:
"Thatdevelopment shall be in substantial confOlmance with the approved plot plans" and for the
following reasons: 1. The proposed development is in general conformance with the Planned
Community Development Standards for "Broadmoor Pacific View." 2. The reduced separation
between stmctures will occur only at the ends ofstreets or cul~de-sacswhere the end dwelling
units will be reversed so as to eliminate blank walls along the exterior side yards of the subject
lots. 3. The proposed development is a better site solution than originally planned since more
open space will be provided at the ends of streets and cul-de-sacs. Because of the language in
Modification 1055, the body of evidence that Sea View was to be a planned community
developed under standards contained in PC No.I8 as modified by Modification 1055, which
standards are to be clearly defined in a set of approved plot plans is strong and complete.

Meeting with Jim Campbell
I was therefore completely surprised when Patrick, in view ofwhat he had just provided to me,
still denied that there were approved plot plans that controlled the development of Sea View
initially and in the future. Therefore, I asked to meet with Jim Campbell to either set up a
planning commission hearing or hopefully have Jim understand the evidence and provide me
with a written official ruling from the City that the approved plot plans showed the setbacks to
all propelty lines that those setbacks may not be modified without approval from the City and the
Sea View architectural committee. The meeting with Jim Campbell was set or November 4,
2010.

My wife and I met with Jim. He listened to my presentation during a one hour meeting with
Patrick in attendance. During the meeting Jim seemed to realize that it is difficult to conclude
that a zero side ym;d setback is allowed in Sea View. He said that he thought it would be easy to
defend a decision on his pmt that a four foot side yard setback could be imposed. Patrick did not
seem so inclined but the meeting ended with our believing that Jim had understood our
presentation. I was quite surprised when I received his letter affirming the planning
department's opinion that a zero side yard setback is allowed in Sea View (see Exhibit 16). He
cited the "Side Yard" paragraph of Section IV.E. "A zero side yard setback between the
structure and the lot line shall be pelmitted on one side provided there are no openings on the
zero side yard wall and that a total often (10) feet shall be provided between structures", He
went on to say: "a zero foot side setback is permitted as long as a minimum often (10) feet is
maintained between stmctures. Beyond that, the PC text is silent in regards to side setbacks".
Jim's logic fails to include the phrase: "provided there are no openings on the zero side yard
wall". Further, he fails to recognize that Modification 1055 states in the "Present Use" block of
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the form, the hand written note, "5' side yards". This setback was required since there is an
opening (door) in each and every house.

The document granting approval for Modification 1055 conditions that the development be in
substantial confonnance with the approved plot plans. Further, as I have recited above the
reasons for the approval are that Modification 1055 improve~ the development since it creates
among other considerations more open space for the house at the end of a streets and cul-de-sacs.
Jim interprets that since the zero provision was not used on the blank: wall side of the house (it
could not be used there because there was an opening) that it could be used on the opposite
property line as it was referred to in the first paragraph of Section IV.E. That interpretation
ignores the fact that the side ofthe house that is opposite the blank wall always contains multiple
windows and often the front door and, therefore, would not be eligible for a zero setback.

Conclusion and Other Affected Lots
In the beginning of this letter I said that this all began because my neighbor wants to add a
bedroom and bathroom to his house. The Sea View Architectural Review Committee, "ARC"
approved his plans after meeting with the planning department and being told that a zero side
yard setback was allowed as long as the structures were 10' apart. Subsequently, we appealed
that decision to the ROA board ofdirectors and they overturned the approval because as was
stated in the HOA attorney's letter to McConaughy: "the ARC was not aware ofPC No. 18."
Fm1her, the Board determined that in view of the 10' foot separation of structures provision in
PC No.l8 that in any event a 5 foot side yard setback should be the compromise for the common
property line between our two houses.

McConaughy has recently resubmitted plans to the ARC with the 5 foot setback. We are an
original owner of our home and have believed for the 30 plus years we have lived here that the
open space between our homes was to be permanent and that our view of the valley could not be
blocked by landscaping or stmctures. The view issue we will leave for the judgment of the ARC
and ROA Board but the issue of whether the APP controls the footprint of the original houses
and that a change to that footprint is a change to PC No. 18 is really the subject and essence of
this letter. I have included in this letter copies of the final Tract maps 9047, 9260 and 9261 (see
Exhibits 17, 18 and 19). All the documents I have presented in this letter conclusively show that
there are approved plot plans and that Modification 1055 conditions that the development must
be in substantial compliance with those approved plot plans. Therefore, it should be concluded
that for a Sea View homeowner to add new construction to his home outside the original
footprint, approval from the Sea View ARC must be granted and then an application and
approval to modify PC No.I8 must be secured from the City. This would be a most reasonable
conclusion given the ovelwhelming evidence and analysis that we have provided in letter. In
cases where there is no opposition from neighboring lots, the City approvals could be granted
administratively. However, in the event ofopposition, the homeowner proposing the
modification ofPC No. 18 would have the oppOl1unity to request a planning commission
hearing. If there is a diSpute, then a public hearing affords the parties the opportunity to present
their argument to the full planning commission, an unbiased body accustomed to making such
decisions. This creates a professional and experienced forum at little cost to all concerned.
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There are 20 other property owners in Sea View who are affected by this common property line
situation. I have attached a list of their names and addresses (see Exhibit 20). I have visually
inspected each lot and each of their homes seems to be in its original side yard building footprint.
This would then be the first time in Sea View that this situation has come up. I have contacted
each affected property owner and most of them want to be informed and included in discussions
because this outcome will set a precedent for future development of their lots and their
neighbor's lot.

We thank you for YOlU' courtesy and interest in conducting a thorough review of this issue. Also,
we want to acknowledge the time and cOUltesy that Jaime, Patrick and Jim have shown us
throughout this process.

Sincerely,

Patricia WhO e

Cc: Dana Smith, Assistant City Manager (without Exhibits)
Councilman Keith Curry (without Exhibits)
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The Broadmoor Pacific View PC (planned
Community) District Amendment No. 18

Adopted by the City Council on July 28, 1975



.L EG END

LoW MEDIUM DENSITY RESIDENTiAl
PARK AND RECREATION AREA

OPEN SPACE AREA

RESERVOiR

mmasa
Miid
k.:t~··::N·J

o !lOO 1000
• ! I

CJJP ?!!;~~~~!.~~
.. a 1II:;M;.t..... ,.'...,....,..t n ~_.a.e.-~ ......

. .' IUJla»'t

BROADMOOR PACIFIC VIEW
LAND USE PLAN



TABLE OF CONTENTS

Page

INTRODUCTION

SECTION 1 STATISTiCAL Al'ALYSIS 1

SECTIONn . GENERAL

SECTION III DEFINITIONS 2

SECTlONIV LOW DENSITY RESIDENTIAL 2

Subsection A Pennitl~d Uses 2
Subsection B MinimwJl Lot Size :1
Subsection C Maximum Building Height 3
Subsection D Setbacks from Streets 3
Subsection E Setbacks from PIOPCrty Lines 3
Subsection F Fences, Hedges and Walls 4
Subsection G Trellis 4
Subsection H Parking 4
Subsection I Maximum Site Area Coverage 4
Subsection J Architectural Features 4

SECTJONV COMMI 7NITY RECREADONAL FI\CILTTIES 5

Subsection A Pcnnittcd Uses 5
Subsection B Maximum Building Height 5
Subsection C Setbacks 5
Subsection D Landscaping 6
Subsection E Parking 6



INTRODUcrION

The Broadmoor Pacific View PC (planned Community) District within the City ofl'ewpon Beach
has heen prepared in accordance with Amendment No. 18 to the City of Newport Beaeh General
Plan, adopted by the City Council on July 28, 1975, to-providc low density residential development
Vwithin a 50-acre parcel being subdivided from the Pacific View Memorial Park.

The purpose of this PC (Planned Commtmity) District is to provide a method whereby this property
may be classified and used for residential development while also allowing flexibility of land use
and development :'1an~ds.

Except as expressly stated within the text ofthis PC (planned Community) ordinance: all applicable
provisions and requirements ofllie City ofNewport Beach Zoning Law shall apply.



_...

SECTION I. STATISTICAL ANALYSIS

BROADMOOR PACIFIC VIEW

~ bI~ Acres D.U.facre D.U. PerID.V. Population
Low Density I 45.9 175 3.6 630
Res.
Park 2 2.5
Natural Open 3 1.6
Space

TOTAL 50.00 175 3.6 630

An estimated total poplilation of 630 persons· is anticipated for the planning area. This figure has
heen used in estimating the need fOT community facilities.

Scl!Q.Q.l§.
The community ofPacific View falls within the Newport-Mesa Unified School District. In an effort
to anticipate the maximum number of school students to be genemted by the total community. the
highest student per unit factor was applied.

1he following figures represent a projected total :3tudent enrollment based upon anticipated
numhers ofdwelling units to he constructed.

AREAl
NEWPORT-MESA UNIFIED SCIIOOL DISTRICT

Type
Elementary (k-5)
Junior High (6-8)
Senior High (9-12)

TOTAL

Students!
Dwelling Unit

.55

.30
35

Units
175
175
175

Dwelling
Students

96
53
Ql
210

Rccrc~tiop.

Private park and open space areas totaling approximately 2.5 acres are proposed to serw the
recreational needs of Broadmoor Pacific View. In addition. a natural open space area has be~n

provided in the north portion of the project area.
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All private open and recreatiomil areas within the development bOW1daries will be maintained by a
private conummity association established by and consisting of homeowners within the subjt:<.1
devdopment.

Unifonn Building Code

No portion of this tl:x.t withstanding, all construction within this Planned Community shall comply
with the regulations ofthe Unifonn Building Code as adopted by the City ofNewport Beach.

SECTION III. DEFINITIONS

The following definitions refer to the permitted uses described in the Development Standards
contained in this ordinance: .

1. Conventional Subdivision on a Planned CommWlity
A conventional subdivision ofdetached dwellings and their accessory structures on
individuttl JOls where the lot size may be Jess than the required average for the district,
but where the density fi)r the entire subdivision meets the required standards anti where
open space areas are provided for the enhancement and utilization of the overall
development.

SECTION IV. LOW DENSITY RESIDENTIAL

Pennitted Uses

1. Single HUllily detached dwdlings.
2_ Conventional subdivisions and conventionnJ subdivisions on a Planned Community

concept.
3. Parks, playgrounds. recreation or open space and green areas. riding, hiking, and bicycle

trails and related facilities or a non~ommcrcial nature.
4. Accessory buildings, structures, and uses where related and incidental to a pennitted use.
5. One (1) on-site unlighted sign, not exceeding two (2) square feet in area, to advertise the

lease, rental or sale of the propertY upon which it is located. Such sign may show only
the name, address and the phone number of the owner, but &!all not shuw the name,
address, telephone munber ofany other description or identification of any person, firm

. or corpomtion other than the ovmer ofsaid property_
6. Two (2) pennanent community identification signs. Such signs may be lighted and may

show only the name ofthe community.
7. One street identification sign at the entrance of each street. Such signs may show the

street name, house numbers and ovmer's name.
8. COJlUlIWlity recreational facilities and structures, subject to the development standards

contained in Section V, Community Facilities, ofthis onlinance.

2



B.

c.

D.

-'

Area Per Dwelling
A minimum lot size of 4.50U square feet shaJl be provided. However, an average area of
8,000 :square lCct shall ht: providt::tl fOT each dwelling unit except a'l approved by a n<;e
pennit foT' cluster development. For the purpose of this section, average area per dwelling
shall be defined as the average of all developed areas (to include parks, recreational and
pcnnancnt open space) exclusive of aU areas reserved for vehicular rights-of-way not
including private driveways divided by the total number ofun'cUing units.

Maximwn Building Height
All buildings IshaJI comply with the re~trictit)ns established by the 24/28 foot height
limitation distrlict.

. Setbacks fromlstrects
The following minimum setbacks shall apply to aU dwelling structures (not to include
garden walls dr fences) adjacent to streets. Said setbacks are to be measured from the curb
line. ! .

I Setback from
Street Designation Curb Line
Local AcceSH Street 5'
T.DcaJ Non-Access CoUector Street 10'

GanJ.gcs shall ~onfonn to the building setback requirements above except that front facing
garage sctback~ shall be as follows:

1) Where a Jide~alk exists, the setback shall be 3 fee~ or a minimum of 2U feet,
measlU'ed fl'Oll.Jthe back ofwalk..
2) Where no lsidewalk exists, the setback shall 00 5 H:et or a minimum of 20 feet,
measured from, back ofcurb.

I
. I

Prior to the is:Juanceof building pennits for each phase of the project, a final setback map
shall be sllbmi\tcd to the Community Dcvdopmcnt Director indicating the setbacks to all
building area,; ~roposed in the development. The Community Development Director shall
re"iew said map and all future modifications of the setbacks shown on this map in view of
~b~ listedi~ance and/or sound planning pr~c~ples and shall either approve,
modffY. disapphlve the setbacks sho~ or refer the matter to the Planning Commission for
a detenninatiorl. In the case ofmodilicaljun or disapproval, the applicant may uprear to the
Planning comtission fOT further considemtion.

i
E. ~~ful!fks_ from Property Lines

All setbacks l)sted under this subsection refer to all property lines not affected by·
Subsection D ~bove. Dwellings may orient towards the opposite property line in order to
take advantage ofview conditions.

3



Rt:ar or Front Yard
'lbe building setback on the view side shall be a minimum ofthree (3) feet from the top of
the slope. The rear yard setback shall be a minimum of ten (10) feet frum th~ loe of the
slope. The street and view side setbacks shall be established on the approved site plan.

Side Yard
A zero side yard setback between the structure and the lot line shall be pennilted on one
side provided there arc no openings on the zero side yard wall and that a total of ten (10)
[eel shall be provided between structures.

F. Fences. Hedges, and Walls
Fences shall be limited ·to a maximum height of eight (8) feet and ore allowed within all
setback areas, except in the street side and view side setback where a maximum height of
three {3) feet shall be maintained. The maximum height of fences within the view side
setback may be increased to six (6) feet provided they are or wrought iron, clear glass or
other open type construction.

G. Trellis.
Open trellis and beam construction shall be pennitted to extend from the dwelling to within
three (3) feet of the property line in the side yard, except that such trellis structures may
extend to one (l) toot from the side property line provided they are fire resistant
construction in accordance with the requirements of the City of Newport Beach. The
maximum height of the trellis slwll be eight (8) feet. These areas shall not to be considered
in calculating lot area coverage; however, trellis areas shall not exceed 20 percent of the
remaining open space of a developed lot Trellis and beam construction shall be so
designt::d as lu provide a minimum of50 percent ofthe total trellis area as open space for the
penetr"<llion of light and area to areas which it covers.

H. Parking
Parking for residential uses shall be in the fonn of not less than two (2) garage spaces and
two (2) uncovered guest spaces per dwelling unit. Guest parking may be located on street or
offstreet. Cluster development guest parking shall be as required by a usc permit.

1. Maximum Site Area Coverage
For aggregate building coverage, the maximwn shaH be 50 percent of any lot. For the
purpose of this ordinance, covenlge shall include aU areas under roof, but shall not include
trellis areas.

J. ,brchitectural Features .
I. Architectural features. including fireplaces., balconies, bay windows., corriices and
eaves, may extend to two and one-half (2-112) feet into any front, or rear yard setback.
These architectural features may extcnd to one (l) foot from the sidc yard property line

4



except that such architectumJ features may extend to the side property line provided they are
fire protected in accordance with the reqllirement~of the City ofNewport Reach, and thnt n
minimum offour (4) feet separation is maintained from similar projections or StrUctures on
an adjacent lot.

2. Uncovered balconies, decks, patios, walls or railings to a height of four (4) feet
above the pad elevation rna}' project a maximum of eleven (1) feet info the view side
setback of a maximUI!l ofeight (8) feet beyond the top of slope adjacent to the unit, only on
approximately 20% of the lots as indicated on the Sethack Map. F..ach balcony, deck, patio,
wall or railing shall be selected from one of three standard designs submitted by the
developer and shall in each case be subject to the approval ofthe Modification Committee.

SEcnON V. COMMUNITY RECREATIONAL FACILITIES

The following regulations apply to th~ development of privalt: community recreational facilities.
PrioT to the issuance of a huilding permit, plot plans, elevations and any other sueh documcnt~

deemed necessary by the Community Development Developer shall be subject to the review and
approval ofthc Comullmity Development Director.

A £ermltted lIses
The following uses, providea the)' are in conjunction with private community'
recreational facilities and not conunercial in nature. shall be allowed.

L Parks. play grounds, tennis courts, pool, recr~tion or open green areas, riding, hiking and
hieycle trai1~ and related facilities.

2. Accessory bnildings, structures and uses related and incidental to n permitted use.
3. Signs identifYing or giving directions to pcnnitted uses and facilities. No sign shall

exceed thirty-five (35)·square feet in area.

13.· Maximum Building Height
All buildings shall comply with the height restrictions established by the City for the
24/28 foot height limitation district.

C. Setbacks
Twenty-five (25) feet from all residential property lines, and ten (10) feet from any
strectside property lines. No stmcture shall be located closer to a residential structure
on an adjacent site than a· distance equal to t\.\1ce the height of the non·residential
building. The height of the non-residential structure above the grade elevation of the
residential site shall apply. Structures which abut a park, greenbelt or other penllanent
open space may abut the common property linc5.

5
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D. T.andscaping
A minimum of ten (10) feet (depth) ofcontinuous landscaping shall b" maintained adjacent
to aU SUCGt or highway rightS-of-way in the community recreational facilities area, except
for perpendicular access driveways and pedestrian walkways. Landscaping shall not exceed
thirty (30) inches in height within ten (10) feet ofan intersection or access drive.

E. Parking
Parking for twelve (12) vehicles shall be providtXl within the Community Recreational
Facilities area Location of said parking is subject to review of the Community
Development Director. The Community Development Director shall review said facilities
and require the amount ofoff-street parking decmed appropriate. relative to the intended use
and activities ofsuch facilities.

6
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The Broadmoor Pacific View PC (Planned Community) District witnin the
City of Newport Beach h~s been prepared in acco·'dance with Amendment
No. 13 to the City of Newport Beach General Plan, adopted by ilie City
Council on July 28, 1975, to provide low density residential development
within a 50-acre parcel.b~ing subdivided from the Pacific View Memorial
Park

The purpose C'f this PS (Planned ComclUnity) District is to provide a method
whereby this property may be classified and used for residential develop
ment while also allowing flexibility of land use and development standards.

Except as elCpressly stated within th~ text of this PC (Planned Communi/-/)
ordinance, all applicable provisions and requirements of the City of Newport
Beach Zoning La\'T shall apply.



Schools

SECTlON L STATISTICAL ANALYSIS

630

Students

3.6

Dwelling
Units

175

Students/
Dwelling Unit

50.0

AREA 1
NEWPORT-lVIESA TINIFLED SCHOOL DtsTRICT

TOTAL

BROADMOOR PACU'lC VIEW

The communi':yof Pacific View falls within the Newport-Mesa Unified School
District. :h an effort to anticipate the ma:dmurn number or school students
to be generated by the total ~OInmunity. the h ighes!: student per unit factor
was applied.

SECTIO"f n. GENERAL

The following fig>.lres represent a projected tot31 student enrollment based
upon anticipated numbers of dwelling units to be constructed.

An estimated total population of H30 persons is anticipated for the planning
area. This figure has been used in estimating the need for community
f ac.ilHies.

Type Area At:res D. U. / acre D.U. Per/D. TJ. Population

Low Density 1 45.9 175 3.1) 630
Res~ .

Park 2 2.5
Naturw. Open

Space 3 1.6

Elemenlary(k-S) .55 175 95 ",

;::~:T:~: :::::) :::::: ,:: I
::~::,:li::Ck and opeo spa"e areas ",'oling approximo','y 2.5 acres ace I
proposed to ~er\'e the recreational needs of the :cesidents of Broadmoor .::~

Pacific View. In addition, a· natural open space area has been provided ..
in the north portioa of the pt''-'ject a.ea. ~K¥

All private open and ,ecreational al.'cas within the development boundaLies "":'",".,.:.::'..l.~,~._:.:
wiU he maintained by :l pdvate communily associatian established by and :~

~~>.,., .. ," '. conBiSti':~[~:::;:~~::~~::;~~;f:::~~~~~\;'L, ...,.~,."~tii

•
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Uniform Building Code

No portion of lhis text wiL'lstanding, all const;.-uc;.i~H} within this Planned
Community shall comply with lhe rbgulai:i011f' of tb,- tiuiform Building Code
as :'lrlopted by the City of Ne"irport Beach.

SECTION III. DEFINITIONS

The following definitions refer to the permitted uses deser-iheelin" the Develop
ment Standards COlltainl'!d in this ordinance:

1. Conventioual Subdivision on a Plarmed Community Conce?t

A conventional subdivision of detached dwellings" and their accessory
strudures on indh-idual lots where the lot size may be lass than the
l'equired average ;01.' the dist~ict, but \'ihere the density 10r the entire
subdivisio.l meets the required standards and wpere open space areas
are p:-ovided for the enhanceMent and utilization of the overall develop
ment.

SECTiON PI. LOW DEN'SrTY RESIDEl:':TIAL

A. Permitted Uses

l. Single family detacaed dwellings.

2. Conventional subdivIsions and conventional subdivisi:ms on a Planned
Community concept.

3. Parks. playgl'ounds, recrt;ation or open space and green 2.reas, .
riding. hi.king, :ind bicycle trails and related facilities of a Don
commmerci.al nature.

4. Acccessory buildings, structures, and uses where related and in
cidentul to a permHtad use.

5. One {l) ansite Unlighted siga. not exceeding two (2) square feet
in ~-ea. to acivertise the lease, r~nta1 or sale of the property upon
which it is located. Such sign may show only the name. :tddress
and the phone nwnber of the owner. but shall not show the naITle.
address. telephone num.ber or any othel' descr-":ption or identifica
tion of any person. fil'ffi or corporation other th.lll the ow'ner of
said property.

6. Two (2) peI.'"ma..'lcnt commurrity identification signs. Such signs may
be lighted and may show only the name of the community.

7. One street identifi.cation I'>ign at the entI.'"ance of each str~et. Juch
signs may show the st::eet name, house nu..'TIbers. and OWliers U2.lUe.

8. Com,nullily recreational facilities and structur. 3, subject to the
development standards contained in Section V, Community Facilities,
of this ordinance.

"I
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B.

C.

Area Per Dwelling

A minhnum lot size of 4. 500 squa.re feet sbill be prcviu!!d. HOl...~ver,
an average ",rea of 8,000 square feet shall be provided for each dwel
ling unit except as approv&d by a use per=it ~or cluster development..
For the purpose of this section, average area per Gwelling shall be
defined as the average of all developed areus (to include parks, recre
-ational and permanent open spa~E.-) excl·.1sive of all areas reserved
for vehicular rights-of-wa.:-y not including individu<il private driveways
divided uy the total number of dwelling units.

Maximum Building Height

All buildings shalicomply willi the restrictiJns established by the 24/28
foot height limhation district.

E. Setbacks from Property Lines

4

Setbacks from StJ:"{':ets

5:
LO'

Setback from
Curb L~eStreet Designation

Local Access Strp,et
Local Non-Access Collector Street

.p rior to the issuance of building permits for each phasE o~ lheproject,
~ final setback map shall be submitt(;d to the Community Development
Director indicating ~he setbaeks to all building areas proposed in the
development. The Com.munity Development Director shall review said
map and aU future modifi..:ations of the setbacks shown on this map in
view of setback::: listed in this ordinance and! or- sound planning prindt>les
and sha U either appl'ove, modify. disapprove the setbacks ShOWll, or
refer the m.atter to the Planillng Commission for a determination. - In
the case of modification or disapprova.l, the applicant may appeal to the
Planni.ng Commis£ion for fl1 rUler cODsiderdtklil.

Garages sbill conform to 'he building setback requirements above ex
cept that ft'ont facing garage setbacks shall be ~ s foll,.,t....s:

The following minimum setbacks shall 2.,!?ply to, all dwelling structures
(not to include garden walls or fences) adjacent t'J streets. Said set
backs are to be measured from the curb line.

,) Where a sidp.walk eXJ.sts, th/~ sefbl'<'k shall be 3 feet or a roinim.Uill
of 20 feet. nleasured Crom the back of walle

2) Where no sidewalk e;>..ists, the setback shall be 5 feet or a minimum
of 20 feet, measured f:-om back of curb .

All setbacks lir.;ted under this subsection refer to all property lines
not affected by Subsection D above. Dwellings may orient towards the.
opposite property line in u~r\er to take advantOlg~ of view conditions.

D.

, .
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Rear Ot' Front Yard

Tha buildiq~ setb2.ck on the view side shall be a mLrlimum of three (3)
feet fr<:lffi the top of slope. 'J.'h.e rear yard setback for nonview lots shall
be a minir..\Uffi of len (10) feet from the lc.e of slope. The street and
view side setbacks shill be established on the approved site plan.

Side Yard

A zer-o side yard setbacl<.. between Ute sh:l:cttlre and the lot line shall
be permitted on one side provided there are no openings on the zero
side yard wall and that a total of ten (to) feet shall be provided behl{een
structu;:es.

F. Fences,. Hedges, and 'Valls

Fe::lces shall be limited to a maximum height of eight (8) feet and :ue
allot'/ed within all setback <,-reas, except in Ute street side and view
side setback whe;:-e a n:l;l:dmlllfL heigbt of three en feet shall be main
tained. The maximum height I)f fences wi>hin the vi.ew sid~ ~ethack

may b~ increased to six (6} feet provided they are of Y'frought iron,
clear glass, or other open type construction.

G. Trellis

Open trellis and beam const.-uction shall be permitted If.J extend from the
d\veHing to within three (3) feet of the property line!.n the side yard.
except that such treUis str:lctures may extend to one (l) foot froro the
side property line prOVided they are fire resistant construction in ac
cordance with the requirements of the City of ~elVport Beach. "The
maximU"Jl height of lh~ lrehis shall be eight (8) feet. These areas
shall notbe considered in calCUlating lot area coverage: however, trellis
areas shaH not exceed 20 pel'cenl of Uw remaining open space of a
developed lot.

Trellis and beam construction shall be so designed as to provide a
minimum of 50 perc-ent of the total trellis area as open space for the
penetration of light and area to areas which it cove,s.

H, Parking

Parking for residential uses shaE be in the form of no~ less th;m two
(2) g:>.!'age spaces and two (2) uncovered guest spaces per dwelling
unit. Guest parking may be Located onstreet or offstreet. Clustel'
developwent guest parking shall be as required by a use pel'mit,

I. Maximum Site Are<.'. Coverage

For aggregate building coverage, the maxiulure shill be 5(; perce!:).t of
any lot. Fa,' the purpose" of this ordinance, coverage shall incLude an
areas under .oof, but sha.ll not include [["£lUis areas.

5
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J. Ar.chltectural Features .

1. Architectural features, in~luding fireplaces, ~alco;lies, bay win
dows, cornices and eav€.s, may extend to two and Qu.:-haU (2 -1/ 2}
feet i.nto any front, or rear yard setback. ThesE: aL'chiteetural feaLur~s
may extend to one (1) foot from the side yard property line except
that such architedural featur~s may extend Lo the side propcr~

line pJ:'ovicled they are fire protected in accordance with th~ requir~

ments of the CHy of Newpor.t Beach, and that a rnitl~mum of four
(4) feet separation js maintained from silnilar projcctioi'lS ot' s1t··~c

tures on an adjacent lot.

2, Uncov<::red balconies, decks, patios, walls or railings £0 a heicht
of four (4) fee~ above the pad elevation may project a rnaxllnum of
eleven (11) feet into the view side setback 0-.[ a maximum of eight (3)
I'cet beyond the ::'op of slope adjacent to the unit. only on approxi
mately 200;0 of the lots as indicated on the Setback Map. Each
halcony. deck. patio, wall or railing sbal: be .3elected from one of
three standard designs submitted by the developer and shall in each
case be subject to the approval of L":1e Modification Commiltee..

SECTiON V. COiVlMUNITY RECREATIONAL FACILITIES

The folloWing regulations apply to the development of private community
recreational facilities. Prior to the issuance of 2. building permit. plot
plans. ~levations <U1d any other such documents deemed necessary by the
Commu~tyDevelopment Director shall be SUbject to the review and approvlll
of the Community Development Director.

A. Permitted Uses

The following uses, provided they a{"e in conjunction with private com
munity recreational facilities and not comme{"cial in natul.'(~, :;hall be
allowed,

1. Pat"ks, play grounds. tennis courts. pooL rec,eation or. open green
areas, riding. hikir.g and bicycle trails and related facilities.

2. A.ccessory buildings, structures and uses ['elated and incidental
to a permitted use.

3, Signs idet'tifying or giving directions ~o permitted USB5 and facilities.
No sign shall exceed thirty-five t35} squai'e feet in area.

B. Ma;dmu.ra 3uilding Height

Ali buildings shill comply with th~ height restrictions established by the
City for the 24/28 Coot height limitation distrlct.

C, Setba·:ks

Twenty-fi....e (25) ~E;et from all residential pr'operLy lin~s, and tP.fi (10)
feet from any stceetside property lines. No structure shall be located
c1O:'ler to a ['e5 idential structure' on an adjacent site than a dist<U1CC

6

:-...., ,
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E. Parking

Parking for twelve (l Z) vehicles shall be provided within the Community
Recl'eationa.1 Facilities area. Lot':ation of s::.tid p:u>king io 8ubjccl to
review of the Community Development Director. Tbe Community
Development Director shall review said facilities and require the amount
of offstreet parldng deemed appropriate. r-elative to the intended use
and activities of such facilities.

D.

equal to twice .the height of the non~resideot[albuilding. The height
of the nOil.-l'esidential otructUl'e above the gt'ade elevation of the resi.den
tial sHe shall apply. Structures which abut a park. greenbelt or other
permanent open space mayabut the co=on property lines.

Landscaping

A minimum of ten (to) fee; (depth) of continuous landsc<).!,ing shall be
maintained adjacent to all street or highway rights-of-way in the com
muoity recreational facilities area, except f~r perpendi<;ular access
driveways and pedestrian walkways. Landscaping shall fiG~exceed thirty
(30) inches in height within ten (lO) feet of an intersection or access
drive.

1
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Jamie and Pat White

From: Murillo, Jaime [JMurillo@newportbeachca.govj

Sent: Thursday, September 09, 2010 12:01 PM

To: Jamie and Pat White

Subject: RE: The Broadmoor Pacific ViewPC (Panned Community) District Amendment No. 18

Jamie,
It was a pleasure meeting with you today. As we discussed, the Broadmot Pacific View PC sets
forth the development standards for" a new development in your community. With regard to side
year setbacks, the PC is extremely flexibility and doesn't have a minimum side yard setback
requirement, with the exception that buildings must maintain a minimum 1O-foot separation.

The Building Code does not specify required setbacks, but rather regulates the type of
construction and allowances for opening depending on how close the structure is to the property
line. I would advise you to speak with a Building Department Engineer for further details on the
Building Code.

With regard tq your CC&R's, the City does not regulate or enforce CC&R's and we are not a
party to the HOA easements.

I hope this information is helpful.

Thanks,
Jaime

JAIME l\-1URILLO
ASSOCiATE PU\NNER
CfTY OF NEVi/PORT BEfi..CH
P (949) 64~-3209
F (949) 644r 3229
.)lV1URILLO@NEWPORTBEACHCi\.GO\!

From: Jamie and Pat White [mailto:p2jwhite@cox.net]
sent: Wednesday, September 08, 2010 2:24 PM
To: Murillo, Jaime
Subject: The Broadmoor Pacific ViewPC (Panned Community) District Amendment No. 18

I
Mr. Murillo, I would appreciate your comments regarding the above sited PC. This
email will delineate my questions which I would like to review with you tomorrow In
our 10:00 AM meeting. The reason for my request is that our neighbor, Mr.
McConaughy. is proposing a room addition to which we are opposed for reasons
regarding side yard setback and blocking of view. Therefore: 1. In Section II.
General· a paragraph is entitled Unifonn Building Code and indicates that all
construction within this PC shall comply with UBC as adopted by the City of NB. With
respect to side yard setbacks I would like to understand if the UBC sets any side yard

. setback standards in a residential neighborhood. 2. In Section IV. Low Density
Residential paragraph E. Setbacks from Property Lines, the only reference to side
yard setback is where it talks about a zero side yard setback between the structure
and the lot line on one side provided that there are no openings on the zero side yard
wall and that a total of ten (10) feet sha\l be provided between structures. This is
very inconsistent with the development because eve!)' house in this development
originally had a door in the side of the house which is referred to as the zero lot line

9/912010
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side. In fact there is no zero lot line in this development. Please refer to the Broadmoor
Seaview Plot Plan PC 1177 and 78 sheet 1. All the sited homes on this sheet and all the
other sheets show the property line at a minimum of four feet away from the house on what I
refer to the zero side of the house, that being the side where the only opening Is a door the
purpose of which wasta provide tire aggress from an atrium which is typical in each house.
The Supplementary Declaration of Covenants, Conditions and Restrictions grant to each
house next to another house a 4 foot easement for the purpose of landscapIng. Thus the PC
has no clear definition of what the setback is allowed to be on the other side of the house. All
this brings us to the question of who has the authority and responsibility to establish the
setback from the rot line on the other side of a house from the ·zero side", understanding that
in fact there is no zero side.

I hope this email allows you to prepare for our meeting tomorrow. Thank you.

James While

GO
J •.
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James and Patricia White
2003 Yacht Mischief

Newport Beach, CA 92660
(949) 759-1434

Date: October 26, 2010

To: City ofNewport Beach Planning Department, Mr. Patrick Alford, Planning Manager

Re: The Broadmoor Pacific View PC (Planned Community) District Amendment No. 18

Dear Mr. Alford,

Thank you for taking the time to discuss the Seaview documents with us last Friday. We
appreciate your input. This letter is to ask for clarification and confirmation of our interpretation
of "The Broadmoor Pacific View PC (Planned Community) District Amendment No. 18,
adopted by the City Council on July 18, 1975, refened to in this letter as the PC. If you find a
difference to our interpretation, which is stated in the final paragraph to this letter, please provide
the documents that support your position. I have understood that ifwe do not agree with the
opinion of your staff we may request a full Planning Commission hearing. I will refer in this
letter to our community as Seaview. I wish to emphasize, our goal is to find the facts as they
may be determined by whatever documents that exist. This should certainly be able to be
accomplished with the assistance ofRBF Consultants, the successor to the engineering company
of Raub, Bein, Frost and Associates, that prepared the documents and your staff. It will be
helpful to refer to both the Plot Plan dated 1-3-77 and the PC as you read through this letter.

The Declaration of Covenants, Conditions and Restriction for Broadmoor Sea View made
September 13, 1976 and recorded in the county records on September 14, 1976 are referred to in
this letter as the "CC & R's". Article VII of the CC & R's, states that any changes of various
kinds in Seaview, "shall not be inconsistent with those certain Phinned Community District
Regulations, Broadmoor Pacific View, City ofNewport Beach, California prepared by Raub,
Bein, Frost and Associates, dated October 23,1975, revised and approved January 12, 1976",
thereby creating the zoning standards and regulations by which future improvements to Seaview
may be made. The Planned Community District Regulations referred to in the CC & R's is, I
believe, an amendment to the original PC.

The issues that we are trying to clarify are setbacks and rights to views. I understand that the
City does not get into view issues and, therefore, it will be satisfactory that you only address the
setback issue. The PC discusses setbacks in Section IV, Subsections D andE. There is some
additional information in Subsection F that may be relevant to our request. Our review of the PC
is as follows:

1.· Subsection D. Setbacks for Streets. This subsection specifies the setbacks from streets. It
also includes as the final paragraph the following: "Prior to the issuance of building permits
for each phase of the project, a final setback map shall be submitted to the Community
Development Director indicating the setbacks to all building areas proposed in the



development". Use of the words "building areas" iIi the quoted sentence above indicates to
me that there is a map showing the building envelope into which a building may be built or
possibly a site or plot plan showing the actual footprint ofeach home. In fact there is such a
map and it is entitled, Broadmoor Seaview Plot Plan for Tract No. 9047, dated 1-3-77, and
referred to in this letter as the Plot Plan. This is certainly the map that Broadmoor submitted
to the city prior to the issuance of building pelmits and it shows the setbacks for each house
from all the property lines. In the absence of any other map showing the "building areas",
one must conclude that this Plot Plan for Seaview, dated 1-3-77 is the Plot Plan for the Phase
in which our home is built and is the map referred to in the above quoted sentence that was
required to be submitted before the issuance of building permits.

Subsection E. Setbacks froIII Property Lines. Subsection E begins with the sentence, "All
setbacks listed under this subsection refer to all propeity lines not affected by Subsection D
above". Since Subsection D deals only with the setbacks from the street it can be concluded
that Subsection E will specify setbacks from all the other property lines. The next sentence,
"Dwellings may orient towards the opposite propeity line in order to take advantage ofview
conditions" raises the question ofwhat is meant by "the opposite property line." The houses
all have a blank side, meaning that there are no windows in the wall of that side ofthe bouse;
like you would find in a zero lot line development, except Seaview is not a zero lot line
development. In fact there is a door on this blank wall to provide fire code egress from
bedrooms or an atrium. The property line on this side of each house in Seaview is a
minimum of4 feet away from the blank wall of the house. This is sometimes referred to as
the zero side. As you know, the neighbor on the blank wall side of the house has an
easemen~ allowing him to landscape the area between the property line and the blank wall of
the house. Since it would make no sense to orient the blank side of the house, which has no
windows, towards the opposite property line to take advantage ofa view, it is conclusive that
the opposite property line is that line which is nearest the windows side of the house, thereby
affording the house a particular view that was deemed valuable by the original developer.
This opposite property line occurs between two houses that face each. Refer to the Plot Plan
for additional clarity. Notice the zero or blank wall side verses the window side of the house,
and again the window side of the house is the side in closest proximity to what is called the
opposite property line. All the property lines around a house are addressed directly in
Subsection E. except the setback from the opposite propelty line. The opposite property line
is between two houses that face each other and are at the end of the cul-de-sac. The houses
were oriented on the lot to take advantage of a view and each lot and its related house are
unique as to the view and floor plan and therefore it would have been impractical to assign a
one size fits all setback distance. Rather these setbacks are delineated on the approved site
plan that was required to be submitted prior to the issuance of building permits. The
paragraph referred to in the paragraph 1 of this letter which starts with the words, "Prior to
the issuance of..... » indicates that the setbacks to all building areas can be found on a final
setback map. The only map which shows setbacks to all property lines is the Plot Plan. So it
must be concluded that the setback from the opposite property line can only be found on the
Plot Plan because of the unique character and view ofeach of these lots. If one were to
purchase a house that had a view and where most houses were 10 feet apart and a particular
lot at the end of the cuI-de-sac had a lot of open space between the houses because the houses
had been oriented to take advantage ofa view across their common property line; where



would one find the definitive protection of the open space and the view afforded by the
orientation of the house on the lot and it's specific setback from the opposite property line?
That assurance can only be found on the Plot Plan and the Plot Plan is the only map known
to exist that specifies all the property line setbacks for each pat1icular lot.

Subsection E goes on to describe "Rear or Front Yard" setbacks. Most of the houses in
Seaview, as can be seen from the Plot Plan have garages which orient towards to street.
When the house is built on top of a slope, the yard at the end of the house opposite from the
street is called the view side and therefore the view side property line. When the house is
built at the bottom of a slope that same yard is called the rear yard and therefore the property
line is called the rear property line. Subsection E clearly specifies the building setbacks
required from the top and toe of the slopes for these view and rear yards.

The next item is Side Yard. In this paragraph is discussed a side yard setback of zero with
the stipulation that the buildings be 10 feet apart. Since there is no circumstance in Seaview
where the property line is in the same place as the blank side building wall, it is hard to see
what this paragraph means except that buildings must be 10 feet apart. In fact all the houses
in Seaview have a setback from this side yard property line that is a minimum of4 feet.

2. Subsection F. Fences, Hedges, and Walls. This subsection specifies that fences can
only be 3 feet high in the view side setback. This substantiates the theory that views are
protected across a conunon property line with the neighboring house.

In con~lusion the PC clearly states that the setbacks from all propelty lines are contained in the
PC document and an approved site plan. Since the Plot Plan is the only known document that
delineates the setbacks from all the property lines it must be concluded that it is the map refened
to in the PG. I look fOlward to your official written opinion of the setbacks from property lines
that are described in the PC. Thank you for your assistance in this matter.
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.. CITY OF NEWPORT BEACH

PLANNING DEPARTMENT

November 2, 2010

James White
2003 Yacht Mischief
Newport Beach, CA 92660

RE: Interpretation of Broadmoor Pacific View PC Text Setback Regulations

Dear Mr. White,

In response to your letter dated October 26, 2010, I have investigated the issue of the
establishment of setbacks in the Broadmoor Pacific View Planned Community. At issue is Whether
setbacks were established by an "approved site plan" referenced in Section IV, Subsection E of the
PC text remains in effect. More specifically, is whether the side setbacks were established by this
site plan and remain in effect.

After reviewing the project files, I have concluded that only the front and rear were established by a
setback map. I have based this conclusion on the following facts:

• A Planning Commission staff report dated December 4, 1975, states that "[i]nstead of
establishing traditional front and rear setbacks, the applicant is proposing to establish
street-side setbacks and view-side setbacks. The applicant has prepared a specific
setback plan which will establish these setbacks for each lot." There is no mention of side
setbacks.

• The setback map was approved by the then-Community Development Director as provided
for in Section IV, Subsection D of the PC text, only front and rear setbacks were identified
(see attached). .

Based on this information, I can only conclude that the "street and view side setbacks" in Section
IV, Subsection E refer to the front and rear setbacks, respectively, and not the side setbacks.

Please feel free to contact me at 949-644-3225 or PAlford@newportbeachca.gov if you have any
questions.

3300 Newport Boulevard· Post Office Box 1768 . Newport Beach, California 92658-8915
Telephone: (949) 644-3200 . Fax: (949) 644-3229 . www.city.newport-beach.ca.us
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CITY OF NEWPORT BEACH

PLANNING DEPARTMENT

November 9, 2010

James White
2003 Yacht Mischief
Newport Beach, CA 92660

N:a:na:~M* NY ? "

RE: Broadmoor Pacific View PC Text Side Setback Regulations

Dear Mr. White,

At our meeting on Thursday, November 4, 2010, you requested a formal interpretation of the side
setback required by Section IV, Subsection E of the Broadmoor Pacific View Planned Community
(PC) text. Specifically, you wanted ~ to know what the minimum side setback is from the side
property line opposite the zero side setback property line. Upon further review of the PC text, I
have concluded that the side setback could be zero (0) feet, provided a minimum of ten (10) feet is
provided between structures. I know this is not the answer that you wanted to hear. However, in
regards to side yards, Section IV, Subsection E of the PC text states:

Side Yard .
A zero side yard setback between the structure and the lot line shall be permitted on one
side provided there are no openings on the zero side yard wall and that a total of ten (10)
feet shall be provided between structures.

.Development in Broadmoor Pacific View is permitted a O-foot side setback as long as a minimum
of ten (10) feet is maintained between structures. Beyond that, the PC text is silent in regards to
side setbacks. Therefore, I do not have the authority to impose additional setback requirements.

Please feel free to contact me at 949~644-3210 or JCampbell@newportbeachca.gov if you have
any questions. .

Si~C""'Y
James Campbell~
Acting Planning Director

109
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SHEET-L OF_"_ SHEETS

(PORTION TEN! TRACT NO. 90471 TRACT
DUPLICATE

N° 9260 24648
IN THE CITY OF NEWPORT BEACH. COUNTY OF ORANGE, STATE OF CAlIFORN IA.

BEING j..., peRT!etJ OF SLOCKS lJ2. e.. 97 CF IR'/INE'S SUBDIVISION)
AS Sf-I.c'Hi! eN A M.L.P RE""CF-'J.,l:L It\ EOOK I, PAGE Be OF
MIS(;EL!..t.r~E.(U3 RECORD M.c.Ft'. I-~;:.::{ r<cs OF GRAt/3E COUNTY,
CALIFQRNtt. •

FEBRUARY, /976

ACCEP'I:EO ANO;~o

UN 17 1976 AT p .••

fIRST~~tt~:~T~uns...rA
ORAI'lGECOUNTT'RECOROS

J. VN1.IECARLYtEC;ounIY !toc:orc.r
F~-(

22.043 ACRES 70 LOTS AND LOTS A-J,INCLUSIVE

WILLIAM J. FROST L.S 5109

SIGNATURE OMISSIONS NOTE
PURSUANT TO THE PROVISIONS OF SECTION 66436 (bHO OF THE SUBDIV[SION
MAP ACT, THE FOLLOWING SIGNATURES HAVE BEEN OMITTED. THE IRVINE
COMPANY, HOLDER QFAN AIRSPACE EASEMENT BY DEED RECORDED IN BOOK
9756, PAGE 527 OF Q.R.jAND THe METROPOLITAN WATeR DISTRICT OF SOUTHERN
CALIFORNIA,OWNER OF RI0H1 OF WAY FOR EXISTIN& ROADS BY DEEDS RECORDED
IN BK.1211/PG.317 OF O,R.,AND IN BK.a40Z,PGAbQ OFO.R.

I, WILLIAM J. FROST, DO HEREBY CERTIFY TKa-T I AM L!CENSED LANOSURVEYOR
I NO. 3109) OF THE STATE OF CAUFORNIA, THAT THIS MAP. CONSISTING OF' SIx'

\thl~ElfTJo~~~c\1~A~~~ts'i:~~~~J\g¥~v~Xo~~~NE F~8~~~~ MY bl~~~
[ON; THAT THE MONUMENTS ARE OF~ECHARACTER AND OCCUPY THE POSITIONS
IND[CATED,OO W[LL BE SET IN SUCH POSITIONS WITHIN NINETY DAYS AFTER
THE ACCEPTANCE OF IMPROVEMENTS; AND THAT SAID MiNUMENTS ARE SUFACIENT
TO ENABLE THE SURVEY TO BE RETRACED.

EXAMINED AND APPROVED BY THE PLANNING COMMISSION OF THE CITY OF
NEWPORT BEACH THIS-:12:... DAY OF MARC'),;7' [976,

BY -{~~~c,'
RICHARD \lOGAN
EX- OFFICIO SECRETARY

I, BENJAMIN B. NOLAN ,CITY ENGINEER OF THE C(TY OF NEWPORT BEACH,
ORANGE COUNTY, CALIFORN[A,oo HEREi3YCERT[FY THAT I HAVE EXAMINED THiS MAP
AND HAVE FOUND IT TO SE SUBSTANT1ALLY THE SAME. AS THE TENTATIVE MAP AS
FILED WITH, AMENDED AND APPROVED BY THE CITY PLANNING COMMISSION; "HAT
ALL PROV(SIONS OF THE SUBDlVIS[ON MA?ACT AND CITY SUBDIVISiON REGULAT[ONS
HAVE BEEN COMPLIED WITH, AND I AM SATISFIED SAID MAP IS TECHNICALLY
CORRECT.
DATED THIS~ DAY OF' J(//(g. ,1976.

SEE SHEET Go FOR BASIS'OF BEARINGS, MONUMENT NOTES, BOUN DRY CONTROL
MAP AND EASEMENT I\IOTE'.

STATE OF CALI FORNI"] SS
COUHTYOF ORANCE

!, W.E. ST JOHN, COUNTY CLERK OF ORANGE COUNTY, DO HERES'ICERTiFY TO THE
COUNTY RECORDER OF SAID COUNTY THAT THE PROV[SIONS OF THE: SUSDlvlSION
MAP ACT HAVE BEEN COMPL[EOWITH REGAROIN<i.DEPOSlrSTO SECURE PA'(M£NT
OF TAXES DR SPECIAL A~:NTS COLLECTED AS TAXES eN THE LAND COVERED
BY THIS MAP. a
DATED THIJQ.'DAY OF ,'976. k ~~

W. E:. ST JOHN BY·
~OUNTY CLERK OF ORANGE COUNTV15tpn U

STATE OF' CAL1F'ORNIAJ"
COUNTY OF ORAND!:
Ctrf Of IlfWPCKr ~U.CK

I, DORIS GEORGE j CITY CLERK OF THE CITY OF NEWPORT BEACH,
00 HEREBY CERTIFY THA.T THIS MAP WAS PRESENTED FOR APPROVAL TO THE CrrY
COUNCiL OF SA I0 CITY AT A REGULAR MEE7ING THEREOF HELD ON THE~
DAY OF MARC" ,1976, AND THAT THEREUPON SAID COUNCIL DID BY AN ORDER
DULY PASSED AND ENTERED A.PPRQVE SAID MAP AND 0[0 ACCEPT ON BEHALF OF

J~~g~TEYlJ"(Y ~~~;~t?u'¥lft~~S~A~I"~Y,SI~~~~Jd~~b~g~~~Sl.~WDtp~Eri~''ti~i~~~J~~SESi
PUBLIC UTILITY EASEMENTS; THE DOMEST1C WATER DISTRIBUTION SySTEM AND
APPURTENANCESiTHE SEW:;R COLLECTION SYSTEM AND APPURTENANCESjANDAI..l VEHICULAR,

~J~i~~:iG:OT~;gT~~~ ~~:mS(~!~EA~f~~~~i,;Pdtc(tP ~~t~grRDVE SAID MAP

DATED THIS£DAY OF JUN E ,197&. BY~) ~)<...
CITY ERK

STATE OF CALIFORNIA]
COUNTY OF ORAHC~ SS

[, ROBERT L. CITRON. COUNTY TAX COLLECTOR- TREASURER OF ORANGE
COUNTY, DO HEREBY CERTIFY THAT ACCORDING TO THE RECORDS Cf' MY OFFICE THERE
ARE NO LIENS AGA(NSl' THE LAND SHOll!< WITHIN TeE COLORED BORDER ON THIS
MAP OR. ANY PART "TliEREOF FOR UNPAID STATE, COUNTY OR CITY TAXES OR SPECIAL
ASSESSMENTS COLLECTED AS TAXES, excePT TAXES OR SPECIAL ASSESSME'r-lTS
COLLECTED AS ~XES NOT YET DUE AND PAYABLE. .•..

DATED THIS.;EOAY OF~.1$76. .

ROSERH C,TRQN BY, If {f;yJ,Il~
COUNTY TAX COLLECTOR-TREASURER ~PUTY TAX CollECTOR

EXAMINED AND APPROVED THIS~AY QF~; ,1976.
(j /'/7

C.R. NELSON BY ij. A'~
COUNTY SURVEYOR ) ~ BJ1PUTY

j12J-.d~
S. REID GUSTAFSON
VICE PRESIDENT

GLENN H. BRmGLE
EXECUTIVE VICE PRESIDENT

FIRST AMERICAN TITLE INSURANCE COMPANY,
A CALIFORN[A CORPORATiON, TRUSTEE UNDER OEEDSOFTRUST RECORDED
IN BOOK 1l~12" PA\SoE )824 OF a.R'IAND IN f$ooK 1/722, PI!<iI5 1,,33 oF' O.R.

WE THE UNOE~SIGNEO,BeINGALL PARTIES I-lAVING ANY RECORD TITLE
INTEREST IN THE LAND COVERED 9'( THIS MAP, DO HEREBY CONSENTTO
THE PREPARATION AND RECORDATION OF SAID MAP, AS SHOWN WITHIN
THE COLORED BORDER LINE AND WE HERESY OFFER FOR O::OICATION
TO THE CITY OF NEWPORT BEACH AN EASEMENT IN AND OVER LOTS
A,B,C,D,E,F.G,H,I AND J AS SHOWN FOR EMERGENCY AND PUBLIC SECURITY INGRESS
AND EGRESS AND PUBLIC U71Ll7Y PURPOSES; THE PUBLIC U7ILlTY EASEMENTS AS
SHOWNi THE DOMESTIC WATER DISTRIBUTION SYSTEM AND A?PURTENANCES
AND THE SEWER COI..LECi'ION SYSTEM AND APPURTENANCES LOCATED WITHI N SAID

~~5~EDD~~SE~~:fC~~~E~~;~~~1R'yJ~~~~fojL~CCESSR1G),lTS TO SAN
BROADMOo,R HOMES, INC.,
a corporallon.

STATE OF CALIFORNIA] S S

~U~~~~~~~~~ 'HAY ,[976, BEPORE ME, ),(&4//1/4 II &z1/1./~
A NOTARY PUBLIC IN AND FOR SAID COUNTY AND STATE, PERSONALLY APPEARED

P~;I~~T,~AND7 '~~~ W SHI"Tff ;KNOWN TO ME T~K~~0~E';:;TO::";';~~;!'''':;:TO;;-;:B:::E':;:T;;;:HE
":<;,z'S7S..,r..,. S"CI2CT8.(.'./ OF F[RST AMERICAN TITLE INSURANCE CO[\1PAN~

THE CORPORATION THAT EXECUTED THE W[THIN INSTRUMENT AND KNOWN TO "'1E
TO BE THE PERSONS WHO EXECUTED THE WITHIN [NSTRUMENT ON BEHALF OF
'THE CORPORATION HEREIN NAMED AND ACKNOWLEDGED TO ME 'THAT SUCH
CORPORATION EXECUTED THE SAME

STATE OF CALIFORNIA} S S

g~ur~~i~~~~G~F A8RCd ,197e, aEFORE MF,.:T....a.:n LY"\n~
A NOTARY PUBLIC IN AND FOR SAIO COUNTY AND STATE, PERSONALLY APPEARED
GLENN H BRE~GLE KI\OWN TO ME: TO BE THE EXECUTNE VlCE
PRES[DENT AND S REID GUSTAFSON KNOWN TO ME 10 BE THE
VICE PRESIDENT OF BROADMOOR HOMES, [NC.• A CORPORATION,
THE CORPORATION THAT EXECUTED THE W[THIN INSTRUMENT AND KNOWN TO ME
TO BE THE PERSONS WHO EXECUTED THE W[THIN [NSTRUMENT ON BEHALF OF
THE CORPORATION HEREIN NAMED AND ACKNOWLEDGED TO ME THAT SUCH
CORPORATION EXECUTED THS SAME.
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2.46489260
DUPLICATE

N°

BASIS OF BEARINGS

lltJtliVMIfY CtJiVTlfIJL Mill'
ffllLL!J?AI /. I"lftJ3T, L. So 3/1J9'

/;'~l'.f'

SEt #lIeer / /t7fi $PCX Mill?

THE BEARING OF N4S·Z0':;J{:'"E ON TI-l Ii t. 01= SAN MIGUEL DRIV<: (FORMERLY MACARTHUR'
80UlEVARD)AS' SHOWN ON TRACT NO. 7030,RECOROED IN BOOK 2.69,
PAGES 18 THRU 22 OF MISCElLANEOUS MAPS,RECORDS OF ORANGE
COUNTY/ CALIFORNIA/WAS TA~EN AS THE BASIS OF BEARINGS FORTHIS MAP.

SHEET_"_ OF__" _ SHEETS
(I'd#TltlII TeNT. 7tT#t:T 9tJ~J)

IlCtfC/liSc' ee.tJ43
7tJ ltlT~ (' ltlN .4-J,Iift'(I/.t/J'c IN THE CITY OF NEWPORT BEACH, COUNTY OF ORANGE, STATE OF CALIFORNIA.



EXHIBIT 18



I ~L()



".
280

IN THE CITY OF NEWPORT BEACH, COUNTY OF ORANGE, STATE OF CALIFORNIA.

BEING A PORTION OF BLOCKS 92 a 97 OF IRVINE'S SUBDIVISlON1 AS
SHOWN ON A MAP RECORDED BOOK I, PAGE 88 OF MISCELl.ANEOUS
RECORD MAPS. AND LOT Ie' AS SHOWN ON A MAP OF
TRACT NO. 9260,RECORDED IN BOOK 378,PAGES '32 THROUGH 37 OF
MISCELLANEOUS MAPS, BOTH R1::CORDS OF ORANGE COUNTY, CALIFORNIA

FEBRUARY, /976

16.129 ACRES 52 LOTS a LOTS A-H. INCLUSIVE

WILLIAM J. FROST "L.S 3109"
RAUB· B·EIN· FROST a ASSOCIATES

SHEET--'--- OF_4_ SHEETS
(FINAL UNtT OF TE,NT. TRACT NO. 9047) TRACT 9047 29125

ACCEPTeD AND I.l1..Cl

JUt 22 1976 "T 3100 ~M

loT RE:OlJEST OF,

£IR&IAM.ERlCAN TIm: Ill: rn
OIW(GI:COUNTY IU:COROS

J WYllt CAALYl!Coun l1..elO1c!.,

SIl.C<l

WE THE UNDERSIGNED. BEING ALL PARTIES HAVING ANY RECORD TITLE
INTEREST IN THE lAND COVERED BY THIS MAP, 00 HEREBY CONS[NTTO
THE PREPARATION AND RECORDATION OF SAID MAP,AS SHOWN WITHIN
THE COLORED BORDER LINE AND WE HERESY OFF~ FOR DEDICATION
TOT NTIN
AS RITY
UTI
SHSE
LOTS AND EASE

~3:'~
SAS

AND THE
TTERED

I, WILLIAM J. FROST, DO HEREBYCERTlFY THAT I AM LICENSED LANO$URVEYOR
I NO.3109)OF THE STATE OF CALIFORNIA, THAT HUS MAP. CONSISTING OF FOUR

(~~I~~1fTJO~RJ't~ ~~~E'1~~~~~l~8mV~XDE~ k1 FJ,B~~~tRY MY bl::~:
JON; THAT THE MONUMENTS ARE OFTHE CHARACTER AND OCCUPY THE POSITIONS
INDICATED,CR WILL BE SET IN SUCH POSITIONS WITHlN NINETYOA.YS AFTER
THE ACCEPTANCE OF IMPROVEMENTS;. AND THAT SAID ~NUh4ENTS AR SUFFICIENT
TO ENABLE THE SURVEY TO BE RETRACED. ~

BROADMOOR HOMES INC.,
a corporation.

?~~~.1&~
ROLAND F; OSGOO S. REID GUSTAFSON

ft EXECUTIVE VICE PRESIDENT VICE PRESIDENT
-i),?,<::J,*,')l) Ilv....(~"~

It'"CORPORAHO"j

'* JUNOs:i%l •
, (," . AMERICAN TITLE INSURANCE COMPANY,
~ LIFORNIA CO~PORATION;TR\JSTIOEUNDER DEEDS-OF TRUST RECORDED

IN BOOK JJ6iZ,PAGE 1824 OFO.R. AI-ID /f,j ~ooK 111 Z" , PAr-it: 11(,:33 <:)1" o.~.

-t?+tJ.~ 1bk~
YICIE; Pi2.($Il:>£'.4J" A'i>"> IS"'-AN"I' "!>CC~i'7'",R;y

I, BENJAMIN B. NOLAN • CITY ENGINEER-OF THE CITY Of NEWPORT BEACH,
ORANGE COUNTY. CALIFORNIA. 00 HEREBY CERTIFY THAT I HAVE EXAMINED TH IS MAP
AND HAVE FOUND IT TO BE SUBSTANTIALLY THE SAME AS THE TENTATIVE MAP AS
FI LED WITH, AMENDED AND APPROVED BY THE CITY PLANNING COMMISSION; THAT
ALL PROVISIONS OF THE SUBDIVISION MAP ACT AND CITY SUBDIVISlON REGULATIONS
HAVE BEEN COMPLIED WITH, AND 1AM SATISFIED SAID MAP IS TECHNICALLY
CORRECT.
DATEDTHIS..t.£!:JiOAYOF JULY ~C::;~

BENJAMIN B, NOLAN,CITY ENGINEER R.C.E·. 12806

ST"'T~ or C... l..l'ORNI"'jss
COUNTY or OR.MGt

I, W,E. ST JOHN, COUNTY CLERK OF ORANGE COUNTY. DO HEREBY CERTiFY TO THE
COUNn RECORDER OF $AID COUNi'f THAT THE PROVISIONS OF THE SUeDIVISION
MA P ACT HAVE SEEN COMPll EO WITH REGAROING DEPOSITS TO SECURE PAYMENT
OF TAXES OR SPECIAL ASSESSMENTS COLLECTED AS TAXES ONTHE LAND COVEREO
BY THIS MAP:J <t~
DATED THIS~OAY ,1976.

W_ E ST JOHN ,
COUNTY CL.ERK OF ORANGE ~OUNTY

A SOILS REPORT DATED DECEMBER 2., 1975 WAS PREPAREO BYAL8ERT R. KLE1ST,R,C',E.lb351.

COUNTY SURVEYOR
C. R. NELSON

~O~~~e~Eg~;~IFY TH~~T~I~L~~Kp~~sT~~E~l~:T~~:C~W~~~6V:LE¢oC~HECITY
COUNCIL OF SAID CITY AT A REGULAR MEETING THEREOF HELD ON THE .....!P.!!....
DA ,1976. ANDniAT THEREUPON SAID COUNCIL om eVAN ORDER

ND ENTERED APPROVE SAID MAP AND DID ACCEPT BEHALF
NEWPORT BEACH AN EASEMENT IN AND OVER LOTS A .G a H
A.ND PUBUC SECURITY. INGRESS AND EGRESS AND P

~~~~~~E~~DT~~:U~~~~A~6~1~o~~~~~~~~btI~~~~~~~WMWt~5RAPPURT
AS DEOICATEO;AND DID ALSO APPROVE SAID MAP PURSUANT TO THE PR~.••~
SECTION 6G436(b)(l) OF THE SUBDIVISION MAP ACT.(( .r:;.?"j"
DATED THIS~DAY OF~,1976. BY ~) ll~.;~/': -.I

CITY C~ K;
s,. ... Te; Ot' t ... l.lrOIrI'llAj j"
COUNTY OF ORAIlGE 55

I,ROBERT l. CITRON, COUNTY TAX COLLECTOR -TREASURER OF ORANGE .~_#
COUNTY, DO HEREBY CERTIFY THAT ACCQROING TO THE RECOROSCF MY OFFICE THERE
ARE NO LlE:NS AGAINST THE UNO SHOv.N WITHIN THE COLORED 80RDER ON THIS
MAP OR ANY PART THEREOF FOR UNPAID STATE, COUNTY OR CITY TAXES OR SPECIAL
ASSESSMENTS COLLECTED AS TAXES. EXCEPT TAXES OR SPECIAL ASSESSt,4E;(I.l,TS
COLLECTED AS T~XES NOT YET DUE AND PAYABLE w""'" ft

o"

DATED THIS...L::2.
I
OAY OFM--.1976 /,;/.,.:' _~ "': ".

ROBERT L. CITRorJ BY w I '"A;.-.
~~~N;JUTt@RCOLLECTOR- ~1;7~TO"R -

\ \

EXAMINED AND APPROVED THIS~DAY OF J ... {t' ,\~~.

BY #A:; DEPUTY ."_..~,.,

SEE SHEET 2 FOR BASIS OF BEARINGS.

STATE OF CAl.lrORNI"'j
eOUItTY 0' OI\"'~O'e: $$
CITYOP'I/EWP()Rr BeAcH

EXAMINED AND APPROVED BY THE PLANNING COMMISSION OF THE CITY OF
NEWPORT BEACH THIS~ DAY OF ~.1976'

BY

EX-OFFICIO SECRETARY

MONUMENT NOTES:
1, SET I" IRON PIPE "AC>GEll "L.S.3109"AT ALL POINTS SHOWN THUS ___
2. SET LEAD Mo/D TACK l'AGGED "L.S.SIOQ",4." ALL POINTS SHOWN THUS ___
3, SET S"ANDAR,D CITY OF NEWPORT BEACH MONUMENT (Z"aRASS CAPIN WEl~) AT ALL

POINTS SHOWN THUS -6-- .
4. SET SPIKE W/BRASS WASHER STAMPED "L.S. 3109" IN 1'HE FIN ISH ED SURFACE AT ALl.

CENTERLINE P01N1'S OF CONTFlOl.,UNLESS 01'f.lERWISE NOTED.
5. UNLESS OTHERWISE NOTED ABOVE, NUMBERED LOT CORNERS WHICH

A6UT A STREET Wil-l. BE MARKEO WITI1 A l.EADAND TACK TAGGED "L.S.310<;,w 1N TI1I;
CURB OR SIDEWALK ON A 4.75' OFFSET BY PRODUCING THE SIDE LOT LINES AND BY
PPo.OOVC\NG 1'l-lE RADIAL LINES FOR AL.l.. OTHER SAID 1.0,. CORNSRS.

6. 2"IRON PIPE TAGGED "L.S.310Q"TO BE SET PER TRACT Q260 AT ALL POINTS SHOWN THUS -0-
7. e"lF'.ol'l PiPe TAl;>Gc;1') "L.$.~IO'1"TOee: SET PEl' TMC1' 'i'ZI>I AT ALl-POINTS SHqWN THuS-0
8, l..EAO ANOTACK TAGGED "L.S.310Q"TOBESET PE'RiRAcr 9261 AT AU. POINTS SHOWI'! THUS-0-

/

SAID COUNTY AND STATE,

WITNESS MY HAND AND OFFICIAL SEAL:
MY COMMISSiON EXPIRES 2~9- 77

STATE OF CALlF1l::;r~~:~2
COUNTY OF ORANGE J S.S,ON THIS .!i!!:..DAY OF I1.Y ,1976, BEFORE ME \JJUAH f{ 'Cd",:,.?
A NOTARY PUBLIC IN AND FOR SAID COUNTY AND STATE, PERSONALLY APPEARED
~fl."" $. -r',<.I!-I~ KNOWN TO ME TO BE THE=-,V"""C"-,...==
PRESIDENT. AND v E R.r-l SoNrTI'" •KNOWN TO ME TO 8E THE
IIS<;/S7,q".rr SC<M7Mi OF FIRST AMERICAN TliLE INSURANce COMPANY,
THE CORPORATION THAT EXECUTED THE WITHIN INSTRUMENT AND KNOWN TO ME

. TO BE THE: PERSONS WHO EXECUTED THE WITHIN INSTRUMENT ON BEHALF OF
'THE CORPORATION HEREIN NAMED AND ACKNOWLEDGED TO ME THAT SUCH
CO~PORATlON EXECUTED THE SAME.

~~T~;'MI~i,6~~~:'~~s O;;~$'~~ ~~~y -lLJ""'1I:jti~i~RYo--£:r!i"UB-d:!~I~::;'N~AN"D"'F"'O"'R--
SAID COUNTY AND STATE. r-."'~.~'~

I~ ~ {
IF "
, ~: i
·.c-H.c-H-<e~",O

STATE OF CALIFORNIA] S S

g~u~~S~:~G~F A' '8/1 ,1976. BEFORE ME leO n TXYlI'U;;
A. NOTARY PUBLIC IN AND VOR SAID COUNTY AND STATE, PERSONALLY APPEARED
ROLAND F. OSGOOD KNOWN TO ME TO BE THE EXECUTIVE VICE
PRESIDENT,AND S REID GUSTAFSON •KNOWN TO ME TO BE THE
VICE PRESIDENT OF' BRQAOMOOR HOMES INC. A CORPORATION
THE CORPORATION THAT EXECUTED THE WITHIN INSTRUMENT AND KNOWN TO ME
TO BE THE PERSONS WHO EXECUTED THE WITHIN INSTRL!MENT ON BEHALF OF
THE CORPORATION HEREIN NAMED AND ACKNOWLEDGED TO ME THAT SUCH
CORPORATION EXECUTED THE SAME.

INDEX MAP

SIGNATURE OMISSIONS NOTE'
PUR.SUANT TOTHE PROVISIONS 01" SECTION b,,43r:.Cb) OF T1-l!! SUBDtVISION MAP ACT ,.HE Rll..LOWING

SIGNATURES HAVE 'PEEN OMITrED: TlIt It\rrl';O''Ol.IT'''~ WAT(F( D\$T~\CT OF
sounfrtN eAl..l'l'Oft1'l.IJ:\. OWN~R Of RIGt!':' or WAY fOR f.l(1$TING ltOA.O' ~Y oeft):$ ReCo~oeo IN OK. r.W.
j"G. ~I"'I or O.R., A1I.'O I~ O\\., 1:40Z, PG. 4l.' Of" O.R.
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BASIS OF BEARINGS
THE BEARINGS SHOWN HEREON ARE: BASED UPON THE NE't.Y LI NE OF LOT 10
AS$HOWN ON TRACT NO,l12.bO RECORDED IN BK,318,PGS.32-37,
M.M,.RECORO$ OFOAANC7E COUNTY! CAUFORNIA 6EING N 37"07'49'W,

.,(H.I/'JU

2912~
ACCC?T~O ANO tJ1..EO

JUL Z219'l5'TSlOClAM
AT REQU~S:r OF. •

DRST;lJl.EiIICANl11'1.E....lm.
O~ ..ECOUIiTYRtCOROS:

J WVLttC~RlYLE Cou.ty Itocor<!...

$11.00

SEE SHEET 1 FOR
MONUMENT NOTES AND INDEX MAP,

.,f{~

:, .1

ctJ/fYc P!iT!i, , , J , ,
0-=-- S'"f9'X" eJ,(/I)' t9.!Z' ®--:::::-- 9"/"& /?!.IJ(J' N.?"·0-- ~.#,ff' ~n.I}Q' u.'Il' @-'''·"'~11· "'It,d/}' 8t:,'" 4t.9~'

~t:·t!4·I'· lPO.dQ' ~.,r ®--:::-- ~."' dl" /1J'!.&tJ' 04.7')'
@-tz"r/'/lZ" e7UIJ' 'due' @-7P-;P'tIl" z{J.(JI)' Zl,7"c:v-::-- 1J'j' 'Jt:. /1" u/.tJ/}' tu(.' ~1"1'd7' (16,017' Zf,I}(.'

@-~'t:",'i4' Z'$(J.t;d' ']4.87' @--lIrt:'J'ff" /9f.()d %7'-cv-::-- S" N,' K Z1iJ.IJd' 'J~81)' ~S·/I'07· ZI6.IJI/ 'J(Ut,
@-6d""'</l" t:d.(70' e4.1t:' ®- ~',,'(}4' IN',dIJ' /9.z,'

~/'d(;'II' I,M)d' Z,t4' @-'-e?"/~'~' ZtJ,d()' 1'j1.l1'

@-r~9'1?' IM,()(J' 1,11' @-4·#'t/" "t.()Q' 11,&tO'
@-=--tJ"W'4e' fl?.(l() , Z,Z'~' ®-::-- t/"11'4j' 'Jf.(Jg' 91,'J1'

@-,.r"J'~'1· ?1,()tJ' ~Ii.01'

COUNTY OF ORANGE, SlATE OF CALIFORNIA,

IS

DUPlICA1S

TRACT N° 9047

~

~'

,
It"t

Ict

f?
1~f#<16

If

SHEET_2_ OF_4_ SHEETS

SCALE: 1" ~ 40'

~;;,;;;r~7er') INTHE CITY OF NEWPORT BEACH,

1Z iflT3 ( lflT3 INI. IlItLtnlfE
WILLIAM J, FROST, "L,S: 310 q"
RAUB'BEIN 'FROST E.. ASSOCIA.,ES
FEBRUARY,ln6



\

"CCCP"l:~O Al'lO rlt.tO

JUL 22 1916 ·....t 0:.00 AU

E1td'~~~\W'lI.lNS.c' •
OR<\N.OECOONTY RtCOROS

J wyut CARLn, CO\J~IY R.:~d4'

sn.o~

291 25

r

18

SEE SHEET 1 FOR MONUMENT NOTES <;
INDEX MAP, SEE SHEET 2 FOR BASIS OF
BEARINGS.

PI1T/?

9047

Cl/If/lc

DUPlItAll

N°
NEWFORT BEACH, COUNTY OF ORANGE, STATE OF CALIFORNIA.

WILLIAM -.l.FROST,-"L.S. 3109"
RAUB- BEIN' FROST e. ASSOCIATES

FEBRUARY, 197(,

/Iely t/H$ PAo
mQ/m

TRACT

51
a.59'! AC.

SHEET-3- OF_4_ SHEETS

SCALE: 1" ~ 40 '

2.9

(FINAL UNIT OF T'NT.TR.0041) IN THE CITY OF
I1Clfcl1iJc .' Ir.. 129
~? LPTS I' NT. 11-/1. //tcuISlye



("NAl UNIT OFrElIT.TR.9047) IN THE CITY OF
IltlfCiMe· 1t..It9
;Z {tlTI f' {tlTI ,f-/I'. IN!ltt/Slye

SHEET-..1- OF---±- SHEETS

SCALE: 1" = 40'

DUPLlCAT~

TRACT N° 9047
NEwrORT BEACH, COUNTY OF ORANGE, STATE OF CALIFORNIA.

WILLIAM J.FROST,"L.S.3109"
RAUB' BEIN • FROST e. ASSOCIATES

FEBRUARY, 1976
Sl1.00

880 ~ 1

CURve /)!1T!1

.~:' ....../

SEE SHEET 1 FOR MONUMENT NOTES e
INDEX MAP. SEE SHEET 2 FOR BASIS OF
BEARINGS.

.f



EXHIBIT 19



/2.(/)



;~. '~" ,

.;.~.

''00
'0.'

.' (

, 29124
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JUL 22 191oAT8,ooAM •

AT IlEQUE.S.T Of, :'
FIRST AMERICAN TllU: !H~, W,' , ...

OAANGE,C01JNTY R<:COROS
J WYUfCARLYUCour.riRic:.o,d...• ':"1',

$11,00 '. I.:,

JULY~ 0,';;, .
C{5. I~ '.

sEJAMia NOLAN, CITY ENGINEER -R,C.E:, 12806l' .. ,,"

.9261

52 LOTS AND LOTS A -F INCLUSIVE

EXAMI~ED AND APPROVED 'THIS#DA~ 'OF:'" .;' ......11"'7'. ,1976.

'C,R, NELSON . BY ~Zb,; .'. ,
COUNTY SURVEYOR " 7 DEPUTY

.... ! ":1

SUTE OF CAUf"O""U.jcou",n OF OR...."e 5S

I,ROBERT l, CITRON, COUNTY.TAX COLLECTOR - TREASURER . ,0 . ' ... :' E' '" ;
COUNTY, DO HERESY CERTIFY THAT ACCORDING·TO THE RECORDS OF MY D.FFI'C'E ~TH"ERE'· .1.:
ARE NO LIENS AGAINST THE LAND SHO~ WITHIN THE COLORED BORDER ON: llil§ ," • "
MAP OR ANY PART THEREOF FOR UN~A1D STATE,.GOONTY OR CITY TAXES~R CiA.J:·~"'~",'·
ASSES;SM.ENTS COLLECTED AS TAXES, EXCEPT TAKES OR SPECIAL ASSESS TS, .. 4~.. '~ "

COLLECTED AS .1J.XES NOT YET DUE AND PAYABLE,', . :/. ,.',' •
OATEO THI Sl£.'b'AY OF 'fI.<.o2.u .1576. .' . ...,.,,'.

ROBERT L CITRON "(!7"/" BY· . (;. 'lv" k 1fu ':. .' .
COUNTY TAX COLLECTOR -TREASURER DEPUTY TAX COLECTOR.

, , • < , \",:

" ',.;.,

,~.:.,:,.~:;)~

I, BENJAMIN B. NOLAN ,CITY ENGINEER OF THE CITY OF NEWPORT 'BEACH,
ORANGE COUNTY, CALlFORNIA. 00 HEREBY CERTIFY THAT I HAVE EXAMINED THIS MAP
AND HAVE FOUND IT TO BE SUBSTANTIALLY THE SAME AS THE TENTATIVE MAP AS
FILED WITH, AMENDEO AND APPROVED BY THE CITY PLANNING COMMISSION; THAT
ALL PROVISIQ:--IS OF THE SUBDIVISION MAPACT AND CITY SUBDIVISION REGULATIONS
HAVE SEEN COMPliED WITH, A.ND I AM SATISFIED SAID MAP IS TECHNICALLY
CORRECT,
DATED THIS 127'/.1 DAY OF

I, WILLIAM J. FROST, DO HEREBY CERTIFY THAT I AM LICENSED LANOSURVEYOR
(NO.3109)OF THE STATE OF' CALI FORNIAjTH.AT THIS MAP,CONSISTING Of FOUR

<:~I~Wl.fTgo~~~JHL~ ~~~ts~~~~E~l1,5~~D~~~~ ~B~~g~ MY bl~~~
ION; THAT lliE MONUMENTS ARE CFTHE CHARACTER AND OCCUPY THE P'OSITIONS
INDICATED, 00 WILL BE SET IN SUCH POSITIONS WITHIN NINETY CAYS AFTER
THE ACCEPTANCE OF IMP'ROVEMENTS; AND THAT SAID ~NUMENTS ARE SUFACIENT
TO ENABLE THE SURVEY TO BE RETRACED, ...--- Y:J

~~310'

~O~~~~~I;O~~~~ST~GGED'''L,S 3\09': AT ALL POINTS SH~WN" T.HUS ~.,
~ SET 1"IRON P1PE·T~GG'ED:iL,S.31'o9""'AT,ACL P01NTS SHOWN ~HUS~'· "\.
3. SET' LEAD a' TACK TAGGED "L,S, 3109:' AT AUC' P'O\NT:;i, SHOWN THU~ ~ ,.'; ,;:

4, SET ,STANDARD CITY OF NEWPO~T BEACH. MO~UMENT (2" PUNCHE,D .BRASS·>:~P I~ W~.LW .

5. :~TA~,~S:O~~T~/~~::~ :~: ~ED "~,S. 310~" IN THE FINISHE~ :$URFACE AT ALl~.:· ;,
CENTERt:.INE':~P"OlNTS Of CONTROL)UNLES~,OTHERWISE ,NOTE,[5, • : _ . ,. -

6, UNLESS, OTI;jERWISE NOTED ABOVE, );. '. i'Ji.it-i,BER.ED .LOT CORNERS ~Y'~J~H .'
ABUT.A STREET WILL BE MARKED WITH A LEAD a TACK'TA~GED."L,S,3109: .I~ THE:
CURB OR SIDEWALK ONI A 4,7S1'OFFSET j BY ?ROQUCING "FHE:SIDE 'LOT LlNE:S 'AND ,~:l",\r'

'., BY PRODiJCI~G :rfiE Rtj-bIAL LINES FOR: ALL OTHER SAID LOT CORN.~RS, ) " l'

BASIS O,F eEA~INGS: ,'. "':>:' '.,. " '.. _ . ; , ~r'
THE 8EA~INGS ;SHOWN' HEREON ARE SAS.EO ON THE· NOR1HsASTERLY.J..INe' ,OF ;:LOT
.69 AS SHOWN, ON TRACT ,~2.60 RECORDED'I~_ eqo~ ~78)PAGES ~Z'·'1RROU?H :~7; ,
"~'~" REC9,ROS OF~ 9liANGE t;OUNT,Y C~L1FOR~IA. BEI~G ~ ..{',4:'54' 51" W :",/H I,"~'/

STAn: OF CALI'ORNIAj ..
COU ..TY Of" OItAIlGE

I, W,E ST JOHN, COUNTY CLERK OF ORANGE COUNTY,OO HERE.BYCERnFY 'TO THE
COUtlTY RECORDER OF SAID COUNTY THAT THE PROVISIONS OF THE SUeDIVISION
MAP ACT HAVE BEEN COMPLIED WITH REGARDING DEPOSITS TO SECURE PAYMENT
OF TAXES OR SPECIAL ASSESSMENTS COLLECTED AS TAXES ONTHE LAND COVERED
BY THIS MA P./1/1"$ 7 '
OATEO THI~DA'~, 1976. C-::'.' ..

W.E: ST JOHN BY L..J.. ~ ~.
COUNTY CLERK OF ORANGE COUNTY ~1fPm:y~a

lITA"IE OF CALIFORNIA}
COUt(T''l' OF OR,\,t(O[ SS
CITY QF' m:lt'p(lRT ~~ACH

I, DORIS GEORGE {CITY CLERK OF THE CITY OF NEWPORT BEACH,
00 HEREBY CERTIfY THAT THIS MAP WAS PRESENTED FOR APPROVAL TO, THE .CITY
COUNCIL OF SAID CITY AT A REGULAR MEETING THEREOF HELD ON THE -2.2~D:... "
DAY OF" MARCH ,1976. AND THAT THEREUPON SAID COUNCIL .Dld ax AN ORD.E:R !.:''::''
DULY PASSED AND ENTERED APPROVE SAID MAP AND DID ACCEPT ON ,BEliAL! OF". ~

TH ~FA~B'1ft?B~Tc6~~gURfT~ EASEMENT IN ~~~E~~E~Nt°imBtI~'b~6T~ ~UR~~SEs;
IlNUcTJ§II~~~~~~~~~ E~A1~RD Dl~tW¥l~otN~J§TAEsM AND ': . ~

0; AND 010 ·ALSO APPRO RSUANT TO SEC110N'i!J.1I>l,(I);QF" .
THE SUBOIVISQN MAP ACT, _' .. o;'~', ' -'

DATED THIS~OAYOF~,1976, BY - ,. 0/, ....

D!J?L:Cm:

N°

FEBRUARY, 1976.

13.583 ACRES

Ji?d~L
S REID GUSTAFSON
VICE PRESIDENT

BE.ING A PORTION OF BLOCKS n a ~7 OF Ii-NiNE'S SUBDIVISION, AS
SHOWN ON A MAP RECORDE.r:, N 8cm " PAGE S9 OF MISCEL.LANEOUS
RECORD MA?~, AND LoT 'e' AS SHOWN ON A MAP' OF
TRACT NO, 92C(J~ -tECCR[,FJ" 111I eOOK '378 t PAGES 32 THR(IUGH "Sf OF
MISCELLANEOuS W.APS. Be. TH RECf-ROS OF ORANGE CCUNTY, CALIFORNIA,

TRACT
IN THE CITY OF NEWPORT BEACH, COUNTY OF ORANGE, STATE OF CALIFORNIA.

BROADMOOR HOMES INC.,
a corporation,

WILLIAM J, FROST L.S 3109
RAUB, BEIN· FROST a ASSOCIATES

~EfE~~T~~ ~~~SL~NNEJ''c~~r~E~L~y Pt~I~E':A~,A~bN~E~~~l~82~~~li +5E

THE PREPARATION AND RECORDATION OF SAID MAP,AS SHOWN WITHIN
THE COLORED BORDER LINE PoND WE Hf:REBY OFFER FOR DEDICAT1(X11
TO THE. CITY OF NeWPORT BEACH AN EASEMENT IN AND OVER LOTS A/B,C,D,l! <r'
AS SHOWN FOR EMERGENCY AND PUBLIC SECUR1TY INGRESS AND E&RESS
AND PUBLIC U:rILlTY PURPOSES; THE puBLIC UTILITY

~~~5~TEE~1~~Ss ~~~~~E 1~~~~tt~T.r~~iioANT~~~~~~R~~~T~~~US~~WA~NsD
LOCATED WITH IN SAID LETTERED LOTS AND EASEMENTS,

.. ,~ ,

INbp 11'/81'"

A. sOiLS REPO~T' DATED OEC'e:'MBER 2, 1975 WAS PRE~ARED
B~ ~U~ERT t:~... ~LEIST, ,. R:C,E. 16351,

WITNESS MY HAND AND OFFICIAL SEAL: ':, itf<p"'l' J.: -;~
MY COMMISSION EXPIRES HAt .~</ 11 7r, NOTARY PUBLIC IN AND FOR

SAID COUNTY AND STATE

-STATE OF CALIFORNIA] S 5

g~lJ~~is~~~~G~F;M~BC H ,1976, BEFORE ME ;reo..Q TrV1N6 ,
A NOTARY PUSL1C IN AND FOR SAID COUNTY AND STATE, PERSONALLY APPEARED
GLENN H, BRENGLE ,KNOWN'TO ME TO BE THE EXECUTIVE VICE
PRESIDENT, AND S REID GUSTAFSON ,KNOWN TO ME TO BE THE
VICE PRESIDENT OF BROAOMOQR HOMES INC, A CORPORATION
THE CORPORATION lHAT EXECUTED THE WITHIN INSTRUMENT AND KNOWN TO ME
TO SE THE PERSONS WHO EXECUTED THE WITHIN INSTRUMENT ON BEHALF OF
THE CORPORATION HEREIN NAMED AND ACKNOWLEDGED TO ME THAT SUCH

.'. CORPORPoTl0N EXECUTED THE SAME.

WITNESS MY HAND AND OFFICIAL SEAL: J",~ ~VtH.-n.J?')
MY COMMISSION EXPIRES 9-9- 77 dQDTARYPueLic IN AND FOR

............_...._•• :...:_••_......__ ~ SAID COUNTY AND STATE,

~~i~ ~;:~:~~~~~~~1~,
STATE OF CAL1FOR~Ar~ .~. ~'-::., '~~' ~.l~tr•• :~

6~U~~~Y~~G5F MA"I ,197', BEFOREME, b',?U4.... t l 15ll.vNo$ "
A NOTARY PU9L1C IN AND FOR SAID COUNTY AND STATE, PERSONALLY APPEARED
1206«<r c; I'N """{ KNOWN TO ME TO BE THE -"V:>'C,-,,_=...,-,
?RES10i;NT,AND \rtZrI su,..,.'..f. • ,KNOWN TO ME TO BE THE
~'SS'S-rA;.rr SSCIl'("7'Ail'" OF FIRST AMEB,IC.AN TITLE INSURANCE COMPANY,
THE CORPORA"fION. THAT EXEOJTED THE WITHIN INSTRUMENT AND KNOWN TO ME
TO BE THE PERSdNS WHO EXECUTED .THE wITHIN INSTRUMENT ON BEHALF OF'
THE CORPORATION HEREIN NAMED AND ACKNOWLEDGED TO ME THAT SUCH
CORPORATION EXECUTED THE SAME.

SHEET----L- OF_4_ SHEETS
(PORTION TENT, TRACT NO. 9047)

\.; ·1 "FJ1<;S: AMERICAN TITLE INSURANCE COMPANY,
A CALIFORNIA CORPORATION, TRUSTEE UNDER DEEDSOF' TR.UST RECORDED
l,,! BOOK 11672., PAGE 16;::4 OF O.R. A,ND IN 50;1Q'" 1\12<', PAc.,e rr•. ,,:. 0'" 0 R
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List of Affected Homeowners

SeaView Building Setbacks for Facing lots

Building
Setback from

Common

~ Number PropertY Line Name of Homeowner(s)

Yacht Camilla 1905 9'0" Paula Rayburn
1907 8"0" Mehdi Haidarali

Yacht Colinia 1901 7'0" Riel< Femcase: Anita Vermund
1903 6'0" Helen Ann Langmade; Carole Mortimer

Yacht Daphne 2101 38'0" Claudette Shaw
2103 25'0" * Barbara Siebert

Yacht Enchantress 1903 5'4" Don & Erna Minkoff
1905 6'4" Mark & Tonie Meyer

Yacht Julia 2127 8' 0" * Dewey &Dorothy Savage
2130 16' 0" Hanna & Mark Rubin Struever

Yacht Maria 1903 7'0" * Eleanor Kurrasch
1905 7'6" Tony &Nancy Giblin

Yacht Mischief 2003 12' 0" * James & Patricia White
2005 10' 0" Greg & Jana McConaughy

Yacht Radiant 2125 8'0" John & Kelly Bonett
2127 9' 0..... Steve & Karen Hinton

Yacht Resolute 2014 11' 6" * Harvey Eisenl;>erg
2016 12' 0" * Pat & Sally Tyoe

~ i

Yacht Truant 1901 9'0" Thomas & Mary Cesario
1903 6'0" William Rousey

Yacht Yankee 2123 10' 0" Brian & Mary Donovan
2125 9' 0" Ted Helmer

Total Affected Homeowners 22

* Estimate based on plot plan.
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Correspondence
Item No. 3.2
Minimum Side Setback Determination
PA2011-013

TO: Current Planning Staff

FROM: Javier

MEMO: RE: SETBACKS Broadrnoor Pacific View PC
(Yacht Streets)

Tract No. 90~7 originally had a setback map approved for
the development at Broadmoor Pacific View PC and required
that each phase of the development should have an
individual setback map approved prior to the issuance of
building permits for each phase. Tract No. 9260 was the
only file to show an approved setback map other than the
map in the Tentative Tract Map File for No., 9047.
Therefore, it is necessary to refer to Tentative Tract
9047 for front yard setback requirements for Tract No.
9047 and Tract No. 9261. Final Tract No. 9260 must be
referred to for front yard setback requirements for both
main building and the garage. All other tracts require
that you refer to Tentative Tract No. 9047. Now that you
are thoroughly confused here is an encapsulated version
of the above:

Tract 9047 Reference

front: s.b. main Tent. Tract 9047 Setback Map
s.b. garage P.C. Text

rear: s.b. P.C. Text
sides: s.b. P.C. Text

Tract 9260 Reference

front: s. b. main Final Tract ,No. 9260 Setback Map
s.b. garage Final Tract No. 9260 Setback Map

rear: s. b. P.C. Text
sides: s.b. P.C. Text

Tract 9261 Reference

front: s.b. main Tent. Tract 9047 Setback Hap
s.b. garage P.C. Text

rear: s.b. P.C. Text
sides: s.b. p.c. Text

Please refer to the attached districting maps and the
pages from the Broadmoor Pacific View Planned Community
Text and make notations as indicated to avoid any further
confusion. Thank you.
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Broadmoor Pacific�View�
Planned�Community

mburns
Typewritten Text
Staff PresentationItem No. 3.3Minimum Side Setback DeterminationPA2011-013



Tract�9047

Tract�9260

Tract�9261

Tentative�Tract�No.�9047�– 167�Lot�Subdivision
Final�Tract�No.�9047� 49 lots��������Final�Tract�No.�9261� 49 lots���������Final Tract�No.�9260� 69 lots



Setbacks

Refer�to�Setback�Maps�for�
lot�specific�Street and�
View setbacks
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2 Questions
1) What site plan or map is the correct exhibit to

reference when determining the street and
view setbacks for homes in the Broadmoor
Pacific View Planned Community?

2) How should side setbacks be regulated given
that zero-side setbacks do not exist within the
community?



Setback�Map�– Based�on�Tentative�Tract�Map�No.�9047
Establishes�Street�and�View�Setbacks�for�lots�located�with�Tract�
No.�9047�and��9261
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Close�up�
of�

Setback�
Map



Final�Setback�Map�for�Tract�9260
Establishes�Street�and�View�Setbacks�for�lots�located�with�Tract�No.�9260
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Side�Setback�Regulation

A�zero�side�yard�setback�between�
the�structure�and�the�lot�line�shall�
be�permitted�on�one�side�
provided�there�are�no�openings�
on�the�zero�side�yard�wall�and�
that�a�total�of�ten�(10)�feet�shall�
be�provided�between�structures.�
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Typical�Zero�Lot�Line�Development
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Actual�Development�Pattern
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Assumed�Zero�Lot�Line�Configuration
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Side�Setbacks�in�Question
What�is�the�minimum�side�setback?
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Side�Setbacks�in�Question
What�is�the�minimum�side�setback?
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Side�Setbacks�in�Question
Staff�Recommendation� 5�foot�minimum�
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Whites’�Interpretation
D. . Setb8cks fromlstrcets

Prlqr t(} the is:1unnce'ofbuilding pennits for each phase of the Projcct; a final setback Inap
shall be sllbmi\ted to the Commtmity D~vclopmcntDirector indicating the setbacks to aU
building area~ ~roEosed in the development: The CommunitY Development Director shall
review said map and all futW'e modifications of the setbacks shown on this map in view of
setbacks listed in 1;!lls ordinance and/or sound planning principles and shall either approve, .
inodifY~ disapptove the setbacks shown:-or refiillie matter-to the" Planning Commission (bI

a detenninatioxt In· the case ofmouiHcatiun or disap'provar~the applicant may appen.1 to the
Planning C{)mrlJission lor further considerdtion ..

I

·1
E. '. Se1b_ftck.s_from Prot!!R!Y Lines

Rear or .FraIl;! Yard
1be building"setback on the view side shall be a minimum of three (3) feet from the top of
the slope. The rear yard setback shall be a minimum of Len (10) ftxl fum lh~ we of th~

slope.. The street and view side setbacks shall be established on the approVed site plan..



Permitted�Site�Plan�– Construction�Drawings
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CITY OF NEWPORT BEACH
PLANNING COMMISSION STAFF REPORT
March 17,2011
Agenda Item 4

SUBJECT: Zoning Code Implementation - Discussion Items
• Review Authority for Alcohol Sales
• In- Lieu parking Fee

PLANNER: Gregg Ramirez, Senior Planner
(949) 644-3219, gramirez@newportbeachca.gov

SUMMARY

At the March 3, 2011, Planning Commission meeting, the Commission directed staff to
prepare an agenda item to discuss the review authority for alcohol sales and in-lieu
parking fees.

Al Review Authority for Alcohol Sales

Under the previous zoning code, all alcohol sales, were subject to Use Permit review by
the Planning Commission. The updated zoning code changed the review authority for
some alcohol sales to the Zoning Administrator through the Minor Use Permit(MUP)
process. The table below outlines the changes.

Land Use Review Authority - Review Authority -
Old Code Current Code

Retail salesloff sale\ Plannina Commission Zonina Administrator
Restaurant - with alcohol Planning Commission Zoning Administrator
sales, close bv 11 PM
Restaurant - with alcohol Planning Commission Planning Commission
sales, close after 11 PM
Bars and Niahtclubs Plannina Commission Plannina Commission



Zoning Code Implementation
March 17, 2011

Page 2

B) In-lieu Parking Fee

The updated zoning code includes subsection 20.40.130, which reads as follows:

20.40.130 - In-lieu Parking Fee

The number of parking spaces required by Section 20.40.040 (Off-Street Parking Spaces
Required) may be reduced if the review authority authorizes the use of an in-lieu fee to be paid
by the applicant towards the development of public parking facilities. The in-lieu fee shall be
paid to the City-wide Parking Improvement Trust Fund. The amount of the fee and time of
payment shall be established by Council resolution.

The current fee is $150 dollars per year per space waived. This fee was established
many years ago and reflects a previous in-lieu parking program established by
ordinance. The current program has been held in abeyance for over 12 years, although
there are a handful of businesses and property owners who continue to pay the fee as
required by conditions of approval. This fee is clearly not sufficient to purchase land and
develop new parking lots, as the cost per space may exceed $100,000 per space based
upon the City's recent experience with the development of the expanded Balboa Village
parking lot. The City has not prepared the necessary analysis to establish a new fee.

RECOMMENDATION

Discuss and provide direction staff.

Environmental Review

This is a discussion item only and is not subject to the California Environmental Quality
Act (CEQA) pursuant to Sections 15060(c)(2) (the activity will not result in a direct or
reasonably foreseeable indirect physical change in the environment) and 15060(c)(3)
(the activity is not a project as defined in Section 15378) of the CEQA Guidelines,
California Code of Regulations, Title 14, Chapter 3, because it has no potential for
resulting in physical change to the environment, directly or indirectly.

Public Notice

Notice of this discussion item was provided with the posting of the agenda included in
accordance with applicable law. No additional notice was provided.

Prepared by: Submitted by:
.~

/',
6am~sw. Campbell, A
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In Lieu of Required Parking

Donald C. Shoup

No version of the system ever quite withstood the test of additional refined

observations. - Thomas Kuhn

Americans learn about free parking early, when they play Monopoly. Players buy

property, build houses and hotels, pay rent, or go to jail at a toss of the dice – but in

one toss out of 40 they land on "Free Parking."1 When they grow up and drive cars, the

odds of landing on free parking increase dramatically; American motorists park free for

99 percent of all their trips.2

If motorists don't pay for parking, who does? Initially, developers pay for parking.

Providing all the spaces necessary to meet minimum parking requirements in zoning

ordinances raises the cost and reduces the density of development. The cost of parking

is then shifted into higher prices or lower values for everything else – so everyone pays

for parking indirectly.  Residents pay for parking through higher prices for housing.

Consumers pay for parking through higher prices for goods and services. Employers

pay for parking through higher office rents. Workers pay for parking through lower

cash wages. Property owners pay for parking through lower land values. Because

motorists park free for 99 percent of all trips, only in our role as motorists do we not

pay for parking. Everyone but the motorist pays for parking.

Minimum parking requirements in zoning ordinances collectivize the cost of

parking, while market prices for parking individualize this cost. Unless the price of

parking gives motorists an incentive to economize, the cost of parking does not

influence decisions on whether to own or drive a car. With the cost of parking hidden in

the prices of other goods and services, people cannot choose to pay less for parking by

using less of it.

Parking requirements generally hide the cost of parking within the cost of devel-

opment, but in one case this cost is explicit: Some cities offer developers the option of

paying a fee in lieu of providing the required parking. For example, Palo Alto,

California, allows developers to pay the city a fee of $17,848 for each  required

parking space that is not provided.   The city then uses the revenue for public parking

spaces to replace the private parking spaces that developers would have provided.

In this paper, I use cities' in-lieu fees to estimate the developers' cost of complying

with parking requirements. I then examine another promising in-lieu option: allow

developers to reduce parking demand rather than increase the parking supply.

Examination of an Eco Pass program in California shows that paying the transit fare

for commuters who arrive by bus costs far less than providing the parking required for

commuters who arrive by car.

Journal of Planning Education and Research 18:307-320. 

© 1999 Association of Collegiate Schools of Planning.

ABSTRACT

Some cities  allow developers to pay a fee in

lieu of providing the parking spaces

required by zon ing ord inances, and  use th is

revenue to  finance pu blic parking  spaces to

replace the private parking spaces the

developers w ould  have provided . This

paper presents a survey of in-lieu programs

in 46 cities in the U nited States, Canad a,

the United Kingdom, South Africa,

Germany, and Iceland. These in-lieu

programs red uce the cost of developmen t,

encourage shared parking, improve urban

design, and support historic preservation.

The in -lieu fees also reveal that the cost of

complying with minimum parking require-

rncnts is more than four times the cost of

the impact fees that cities levy for all other

public purposes combined. The h igh cost of

required parking suggests another

promising in-lieu policy: allow developers

to reduce parking demand rather than

increase the parking supply. Examination

of an Eco Pass program in  California

shows that reducing parking deman d can

cost far less than increasing the parking

supply.

Donald C. Shoup is a professor of urban

plan ning  and  the director o f the Institute

of Transportation Studies at the School of

Public Policy and Social Research,

University of Ca lifornia, Los Ang eles;

shoup@ucla.edu.
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UNITED STATES UNITED KINGDOM

Berkeley, Calif. Palo Alto, Calif. Brent

Beverly Hills, Calif. Pasadena, Calif. Harrow

Carmel,Calif. San Francisco, Calif. Kingston upon  Tham es 

Chapel Hill , N.C. San Rafael, Calif. Redbridge

Claremont, Calif. State College, Penn. Sutton

Concord,Calif. W alnut Creek, Calif. W altham  Forest 

CulverCity, Calif.

Davis, Calif. CANADA GERMANY

Hermosa Beach, Calif. Burnaby, B.C. Dresden 

Kirk land,W ash. Calgary,Alberta Frankfur t 

Lafayette, Calif. Ham ilton, On tario Ham burg

Lake Forest, III. Kitche ner, Ontario Munich

Manhattan Beach, Calif. Ottaw a, On tario Nuremberg

Montgomery County, Md. Toron to, Ontario W ürzburg

Mountain View, Calif. Vancouver, B.C.

Mill Valley, Calif. SOUTH AFRICA

Orlando, Fla. ICELAND Johannesbu rg

Palm Springs, Calif. Reyk javik Port Elizabeth 

Table I   Surveyed cities with in-lieu parking fees.

# A SURVEY OF IN-LIEU PARKING PROGRAMS

I have surveyed the in-lieu parking programs in 46 cities: 24

in the United States, seven in Canada, six in the United King-

dom, six in Germany, two in South Africa, and one in Iceland

(see Table 1)3. The ordinances and supporting documents for

the in-lieu programs were examined, and officials who

administer the programs were interviewed. The survey results

are summarized in three sections: (1) the advantages and

disadvantages of in-lieu fees, (2) how cities set the fees, and

(3) issues that arise in administering the programs.

Advantages of In-Lieu Fees

Officials in the surveyed cities reported that in-lieu fees have

five major advantages for both cities and developers.

1. A new option. In-lieu fees give developers an alternative to

meeting the parking requirements on sites where providing

all the required parking spaces would be difficult or ex-

tremely expensive.

2. Shared parking. Public parking spaces allow shared use

among different sites where the peak parking demands occur

at different times. Shared public parking is more efficient

than single-use private parking because fewer spaces are

needed to meet the total peak parking demand. Shared

parking also allows visitors to leave their cars parked while

making multiple trips on foot, and is one of the easiest ways

to make better use of scarce urban land.

3. Better urban design. Cities can put public parking lots and

structures where they have the lowest impact on vehicle and

pedestrian circulation. Less on-site parking allows continu-

ous storefronts without "dead" gaps for adjacent surface

parking lots. To improve the streetscape, some cities dedi-

cate the first floor of the public parking structures to retail

uses. Developers can undertake infill projects without

assembling large sites to accommodate on-site parking, and

architects have greater freedom to design better buildings. 

4. Fewer variances. Developers often request parking

variances when providing the required parking would be

difficult. These variances create unearned economic

windfalls, granted to some but denied to others. If

developers can pay cash rather than provide the required

parking, cities do not have to grant parking variances and

can therefore treat all developers consistently.

5. Historic preservation. In-lieu fees allow adaptive reuse of

historic buildings where the new use requires additional

parking that is difficult to provide. The in-lieu policy

therefore makes it easier to preserve historic buildings and

rehabilitate historic areas.

Disadvantages of In-Lieu Fees

Officials in all the surveyed cities recommended in-lieu fees,

but some reported that developers were at first skeptical of

them. The following four points summarize the potential dis-

advantages mentioned by developers.

1. Lack of on-site parking. Parking is a valuable asset for

any development. A lack of on-site, owner- controlled

parking can reduce a development's attractiveness to

tenants and customers. While a lack of on-site parking is a

real disadvantage, developers who are concerned about

this problem can always provide the parking rather than

pay the fee.

2. High fees. Cities may not construct and operate parking

facilities as efficiently as the private sector. For example,

cities may pay extra to improve the architectural design of

parking lots and structures. The resulting in-lieu fees may

be high. Although some cities charge high in-lieu fees,

most set their in-lieu fees lower than the cost of providing

a public parking space. Because the fixed cost for ramps,

elevators, stairwells, and curb cuts can be spread among

more spaces in large public parking

structures, economies of scale in

building these structures can further

reduce the in-lieu fees.

3.  No guarantees. Cities may

intend to use the in-lieu fee

revenue to finance public

parking, but they do not

guarantee when or where the

parking spaces will be provided.

To address this concern, some

cities build public parking

structures before receiving the

in-lieu fees. The in-lieu fees are

then used to retire the debt

incurred to finance the

structures. Other cities return the

in-lieu fees if they do not

provide the parking within a

certain time. A city can also
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 delay collecting the in-lieu fees until the revenue is needed to

construct the public parking.

4. Fewer parking spaces.  In-lieu fees will reduce the parking

supply if cities provide fewer than one public parking space

for each in-lieu fee paid. A smaller parking supply can put an

area at a competitive disadvantage. Cities may not provide

one public parking space for each in-lieu fee paid, but if a

city uses in-lieu fees to build public parking spaces rather

than grant variances to reduce parking requirements, the

in-lieu policy will increase rather than decrease the parking

supply. Even if an in-lieu policy does reduce the parking

supply, shared public parking reduces the parking supply

needed to meet the sum of all individual peak parking

demands.

While the developers' concerns cannot be ignored, officials in

most of the surveyed cities said that the fees had become a form

of administrative relief for developers who do not want to

provide the required parking spaces.  In practice, the in-lieu fees

have benefitted developers by offering them an alternative to

building expensive parking spaces.

How Cities Set the Fees

Cities use two basic approaches to set their in-lieu fees. The

first is to calculate the appropriate fee per space on a case-by-

case basis for each project. The second is to have a uniform fee

per space for all projects.

One city has employed both methods. Until 1994, Beverly

Hills used the first approach – a specific fee for each project.

The in-lieu fee for a project was the estimated land-and-con-

struction cost per space to build a nearby public parking struc-

ture. Between 1978 and 1992, developers paid in-lieu fees for 52

parking spaces. The per-space fee set for each project was the

sum of (1) the value of 60 square feet of land within a 300foot

radius of the site, and (2) the average construction cost per space

in municipal parking structures. The average fee was $37,000

per space, and the highest was $53,000 per space. Therefore, in

the extreme case, a developer was willing to pay the city $53,000

for the right not to provide a parking space (Beverly Hills 1992).

This case-by-case procedure required a land-value appraisal to

estimate the cost of public parking near each project that applied

to pay the fee. After waiting four to six months to be notified of

the fee, applicants usually appealed to the City Council to reduce

it. Developers complained that not knowing the fee until after the

appraisal created uncertainty in project planning. The case-by-

case approach was complicated, time-consuming, and expensive.

To address these problems, Beverly Hills adopted the second

approach in 1994 –  it set uniform fees for all projects. These

new fees are easier for the city to administer and for developers

to use. Developers can easily incorporate the fee in a financial

analysis and decide whether to provide the required parking or

pay the fee. Thirty-seven of the 46 surveyed cities set uniform

fees, probably because of their certainty, simplicity, and equity.4

Most cities' in-lieu fees do not cover the full cost of providing

a public parking space.5 Cities aim to set their fees high enough

to pay for public parking, yet low enough to attract

development. Most cities have no explicit policy, regarding

how often to revise their fees, and some cities' fees have not

changed for many years. A few cities automatically link their

fees to an index of construction costs. For example, Beverly

Hills and Palo Alto adjust their fees annually by the ENR

Construction Cost Index, a measure of cost inflation in the

construction industry.

Kirkland has two unusual in-lieu options. Developers can

pay $6,000 per parking space not provided, and the subse-

quent owners must purchase one parking permit in a public

lot for every three spaces not provided (because the city esti-

mates that employees use one-third of the required parking

spaces). Alternatively, developers pay no initial in-lieu fee

but subsequent owners must purchase a parking permit in a

public lot for each space not provided. This annual option

reduces the capital cost of development and encourages the

use of public parking. A property owner may cancel the

annual agreement at any time by providing the required

on-site parking.

German cities often have a graduated schedule of in-lieu

fees (Ablösebeträge). The fees are highest in the city center

and decline with distance from the center. For example, Ham-

burg's fee is $20,705 per parking space in the city center, and

$11,300 in the area surrounding the center.

Vancouver has the most sophisticated method for calculat-

ing its in-lieu fee ($9,708 per space). This fee is the parking

subsidy implicit in constructing a new public parking space,

as measured by: (1) the land-and-construction cost per space

in a public parking structure, minus (2) the present

discounted value of the net operating income per space during

the expected 30-year life of the structure, minus (3) the

present discounted value of the residual property value of the

structure, per space, after 30 years. The in-lieu fee is thus the

expected net present cost per space – all parking costs minus

all parking revenues – over the structure's life. Developers

who pay the fees do not subsidize the city, and the city does

not subsidize developers. Instead, developers subsidize

parking.

To summarize, some cities set the fees on a case-by-case

basis, but most set uniform fees for all development. Cities

use a wide variety of methods to set their in-lieu fees, which

range from $2,000 to $27,520 per parking space not

provided.

Who Decides Whether to Provide Parking or Pay Fee?

Most cities allow developers to choose whether to pay the fee

or provide the parking, but a few cities require developers to

pay the fee rather than provide the parking. Officials in these

latter cities cited several reasons for requiring developers to

pay the fees: to centralize parking facilities, put more of the

parking supply under public management, encourage shared

parking, discourage the proliferation of surface parking lots,

emphasize continuous shopfronts, improve pedestrian



In Lieu of Free Parking - 4 - Shoup

circulation, reduce traffic congestion, and improve urban design.6

Some cities allow property owners to remove existing re-

quired spaces by paying in-lieu fees. This option consolidates

scattered parking spaces, facilitates reinvestment in older

buildings, and encourages more efficient use of scarce land

previously committed to surface parking.

Most American cities reduce their parking requirements in

the central business district (CBD). In contrast, German cities

often have uniform parking requirements throughout the city, but

allow developers in the CBD to provide only part of the required

parking, and require them to pay fees for the rest. For example,

developers may provide at most 25 percent of the parking

required for land uses in the center of Hamburg, and must pay

fees in lieu of providing the rest of the parking.

In-lieu fees in the United States are legally justified by the

nexus between the fees and the cost of providing public parking

spaces. American cities therefore offer the in-lieu option only

where they are prepared to spend the fee revenue to provide new

public parking facilities. The nexus argument does not

necessarily imply that the in-lieu revenue must be used to

provide public parking, however, because a variety of

transportation improvements can substitute for more parking.

For example, British and German cities often use the in-lieu

revenue to improve public transportation.

# THE IMPACT FEES IMPLICIT IN MINIMUM PARKING

REQUIREMENTS

Parking requirements resemble impact fees. Many cities

require developers to pay impact fees to finance public infra-

structure – such as roads and schools – that development makes

necessary. In Regulation for Revenue, Alan Altshuler and José

Gómez-Ibáñez (1993) define these impact fees as "mandated

expenditures by private land developers, required as a price for

their obtaining regulatory permits, in support of infrastructure

and other public services" (vii).

Parking requirements resemble impact fees because devel-

opers provide the required infrastructure – parking spaces – to

obtain building permits. In-lieu parking fees also resemble

impact fees because developers pay the fees to obtain building

permits, and cities then use the revenue to pay for public

infrastructure – parking spaces– that the development makes

necessary. When cities require developers to pay the fees rather

than provide the parking, the in-lieu fees are impact fees.

We can use the in-lieu fees to estimate the impact fees

implicit in parking requirements. Impact fees are usually levied

per square foot of building area, while in-lieu fees are levied per

required parking space not provided. To compare in-lieu fees

with impact fees, we must first convert the in-lieu fees into a cost

per square foot of building area. We can do this because cities

usually require parking spaces in proportion to building area (on

the assumption that building area determines parking demand).

The in-lieu parking fees per square foot of building area reveal

the impact fees implicit in the parking requirements themselves.

Impact Fees for Office Buildings

The parking impact fee for a land use depends on (1) the

parking requirement and (2) the in-lieu fee. Table 2 presents

the in-lieu fees and parking requirements for one land use –

office buildings in the CBD – for 29 cities in the United

States, Canada, the United Kingdom, Germany, South Africa,

and Iceland.7 The last column shows the parking impact fees

implicit in the parking requirements for office buildings in

these cities.8

The first row shows that Palo Alto's in-lieu fee is $17,848

per required parking space not provided. Palo Alto requires

four parking spaces per 1,000 square feet of gross floor area

for office buildings, so the in-lieu fee is equivalent to an im-

pact fee of $71 per square foot of office space (4x $17,848

÷1,000).  A developer who does not provide any parking

must pay the city a parking impact fee of $71 per square foot

of office space.

The parking impact fees range from $71 per square foot in

Palo Alto to $2 per square foot in Waltham Forest. The

median parking impact fee is $25 per square foot of office

space in the U.S. cities and $10 per square foot in the Cana-

dian cities. U.S. cities have higher parking impact fees be-

cause they require more parking, not because they have

higher in-lieu fees. The median parking requirement is 2.9

spaces per 1,000 square feet in the U.S. cities but only one

space per 1,000 square feet in the Canadian cities. The me-

dian in-lieu fee is $9,125 per space in the U.S. cities and

$9,781 per space in the Canadian cities.

The parking impact fees outside North America range

widely. Three British cities have high impact fees ($33 to

$48 per square foot) because their in-lieu fees are high. An-

other British city has the lowest impact fee in the table ($2

per square foot) because both its in-lieu fee and its parking

requirement are low.9 The impact fees in Germany ($32 per

square foot) and Iceland ($28 per square foot) are high be-

cause their in-lieu fees are high. The parking impact fee in

South Africa ($4 per square foot) is low because its in-lieu

fee is low.

Do planners consider the cost of a parking space when they

decide how many spaces to require? If they do, cities with

higher in-lieu fees should require fewer parking spaces. But

the coefficient of correlation between in-lieu fees and parking

requirements in Table 2 is only 0.06, which suggests a

random relationship between the cost of a parking space and

the number of spaces required. Cost is no concern, it seems,

when planners set parking requirements.

The average parking impact fee for the U.S. cities in Table

2 is $31 per square foot, which dwarfs the impact fees levied

for all other public purposes. A 1991 survey of 100 U.S.

cities found that the impact fees for all purposes (roads,

schools, parks, water, sewers, flood control, and the like)

averaged $6.97 per square foot of office buildings (see

Altshuler and José Gómez-Ibáñez 1993, 40).10  The average
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IN-LIEU PARKING PARKING 
CITY PARKING FEE LAND USE REQUIREMENT IMPACT FEE

($/space) (spaces per ($/square foot)

1,000 square feet)
(1) (2) (3) (4) (5)=(2)X(4)/1,000

Palo Alto, Calif. $17,848 Offices 4.0 $71
Beverly Hills, Calif. $20,180 Offices 2.9 $59
Walnut Creek, Calif. $16,373 Offices 3.3 $55
Kingston upon Thames, U.K. $20,800 Offices 2.3 $48
Carmel, Calif. $27,520 Offices 1.7 $46
Mountain View, Calif. $13,000 Offices 3.0 $39
Sutton, UK $13,360 Offices 2.7 $36
Harrow, UK $14,352 Offices 2.3 $33
Hamburg, Germany $20,705 Offices 1.5 $32
Lake Forest, III. $ 9,000 Offices 3.5 $32
Mill Valley, Calif. $ 6,751 Offices 4.4 $30
Palm Springs, Calif. $ 9,250 Offices 3.1 $28
Reykjavik, Iceland $13,000 Offices 2.2 $28
Claremont,Calif. $ 9,000 Offices 2.9 $26
Concord, Calif. $ 8,500 Offices 2.9 $24
Davis, Calif. $ 8,000 Offices 2.5 $20
Orlando, Fla. $ 9,883 Offices 2.0 $20
Kitchener, Ontario $14,599 Offices 1.3 $19
Chapel Hill, N.C. $ 7,200 Offices 2.5 $18
Kirkland, Wash. $ 6,000 Offices 2.9 $17
Hermosa Beach, Calif. $ 6,000 Offices 2.6 $16
Berkeley, Calif. $10,000 Offices 1.5 $15
Burnaby, British Columbia $ 7,299 Offices 2.0 $15
Vancouver, British Columbia $ 9,708 Offices 1.0 $10
State College, Penn. $ 5,850 Offices 1.3 $ 8
Ottawa, Ontario $10,043 Offices 0.7 $ 7
Calgary, Alberta $ 9,781 Offices 0.7 $ 7
Port Elizabeth, South Africa $ 1,846 Offices 2.3 $ 4
Waltham Forest, U.K. $ 2,000 Offices 0.9 $ 2
MEAN $11,305 2.3 $26
MEDIAN $ 9,781 2.3 $24

In-lieu fees and parking requirements are for the city center in 1996. In-l ieu fees and impact fees are expressed in US$.

To ob tain the parking requ irement in spaces per 100 square meters , multiply the required spaces in  Column 4 by 1 .076 . 

To obtain the parking impact fee in dollars per square meter, multiply the impact fee in Column 5 by 10.76.

Table 2. Minimum parking requirements considered as impact fees (for office buildings).
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IN-LIEU PARKING PARKING
CITY PARKING FEE LAND USE REQUIREMENT IMPACT FEE

( spaces per ( $/square foot)
 ($/space) 1,000 square feet)

(1) (2) (3) (4) (5)=(2)x(4)/1,000

Beverly Hills, Calif. $20,180 Restaurant 22.2 $448
Palm Springs, Calif. $ 9,250 Cabaret 28.6 $264
Mountain View, Calif. $13,000 Assembly Hall 18.0 $234
Kingston upon Thames, U.K. $20,800 Food Superstore 7.7 $160
Davis, Calif. $ 8,000 Funeral Home 20.0 $160
Sutton, U.K. $13,360 Food Superstore 8.5 $114
Kitchener, Ontario  $14,599 Manufacturing 7.7 $112
Calgary, Alberta $ 9,781 Billiard Parlor 10.3 $101
Ottawa, Ontario $10,043 Church 9.8 $ 98
Claremont, Calif. $ 9,000 Theater 10.0 $ 90
Hermosa Beach, Calif. $ 6,000 Theater 13.0 $ 78
Burnaby, British Columbia $ 7,299 ArtGallery 10.3 $ 75
Palo Alto, Calif. $17,848 All Uses 4.0 $ 71
Mill Valley, Calif. $ 6,751 Assembly Hall 10.0 $ 68
Harrow, U.K. $14,352 Garden Center 4.6 $ 67
Hamburg, Germany $20,705 Garden Center 3.1 $ 64
Walnut Creek, Calif. $16,373 Nonresidential 3.3 $ 55
Kirkland, Wash. $ 6,000 Restaurant 8.0 $ 48
Carmel, Calif. $27,520 Commercial 1.7 $ 47
Concord, Calif. $ 8,500 Restaurant 4.0 $ 34
Port Elizabeth, South Africa $ 1,846 Recreation Hall 18.6 $ 34
Reykjavik, Iceland $13,000 Nonresidential 2.2 $ 28
Lake Forest, Ill. $ 9,000 Restaurant 2.5 $ 23
Orlando, Fla. $ 9,883 Nonresidential 2.0 $ 20
Chapel Hill, N.C. $ 7,200 Offices 2.5 $ 18
Berkeley, Calif. $10,000 Nonresidential 1.5 $ 15
Vancouver, British Columbia $ 9,708 Nonresidential 1.0 $ 10
Waltham Forest, U.K. $ 2,000 Shops 4.5 $9
State College, Penn. $ 5,850 All Uses 1.3 $8
MEAN $11,305 8.3 $ 88
MEDIAN $ 9,781 7.7 $ 67

 In-lieu fees and parking requirements are forthe city center in 1996. In-l ieu fees and impact fees are expressed in US$.

To obtain the parking requirement in spaces per 100 square meters, multiplythe required spaces in Column 4 by 1.076.

 To obtain the parking impact fee in dollars per square meter, multiply the numbers in Column 5 by 10.76.

The land uses are those with the highest minimum parking requirements in each city.

Table 3 Minimum parking requirements considered as impact fees (for land uses with the highest parking

requirements).

parking impact fee for office buildings is thus 4.4 times the

average impact fee for all other public purposes combined. If

impact fees reveal a city's priorities for public services, many

cities' highest priority is free parking. 11

The 1995 Nationwide Personal Transportation Survey

found that the average round-trip distance traveled to work in

the United States was 23.2 miles.12  Because new cars averaged

28.6 miles per gallon of gasoline in 1995, the average commute

in the average new car consumed 0.81 gallons of gasoline a

day, or 17.8 gallons a month for commuting 22 days a month.

The average price of gasoline in the United States was $1.21 a

gallon in 1995.13 At this combination of commute distance,

fuel efficiency, and fuel price, the fuel cost of commuting by

car is $22 a month. In this case, a parking subsidy of more

than $22 a month is worth more than free gasoline for

commuting.

The average in-lieu parking fee in the United States in

Table 2 is $11,305 per space. At an interest rate of 4 percent
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amortized over 30 years, this in-lieu fee is equivalent to a

capital cost of $54 per parking space per month. This cost

estimate is conservative because the interest rate is low and

operating expenses are ignored. Nevertheless, it shows that

parking requirements based on the demand for free parking

double the cost of the gasoline used for driving to and from the

required parking.

Impact Fees for Land Uses with the Highest Minimum

Parking Requirements

Table 3 shows each city's parking impact fee for the land

use with the highest parking requirement. The in-lieu fees in

Table 3 are the same as those in Table 2 for office buildings

because each city uses the same in-lieu fee for all land uses. The

first row shows that Beverly Hills' in-lieu fee is $20,180 per

required parking space not provided, and that Beverly Hills

requires 22.2 parking spaces per 1,000 square feet of restaurant

space (one space per 45 square feet). Therefore, the parking

requirement and the in-lieu fee together impose a parking

impact fee of $448 per square foot of restaurant space (22.2 x

$20,180÷1,000). A developer who does not provide any

parking must pay the city an impact fee of $448 per square foot

of restaurant space.

The impact fees in Table 3 are higher than in Table 2 because

the parking requirements for the land uses in Table 3 are higher.

For example, Mountain View's highest parking requirement (for

assembly halls) is six times its parking requirement for office

buildings, so its parking impact fee increases from $39 per

square foot in Table 2 to $234 per square foot in Table 3.

The parking impact fees range from $448 per square foot of

restaurant space in Beverly Hills to $8 per square foot for any

land use in State College, Pennsylvania. The great variation in

the cities' minimum parking requirements explains most of this

variation in the parking impact fees.14  For example, Palm

Springs and Vancouver have similar in-lieu fees, but Palm

Springs' parking impact fee is 27.1 times Vancouver's because

Palm Springs' highest parking requirement is 28.6 times

Vancouver's highest parking requirement.

If a parking requirement is high, reducing the in-lieu fee

does not make the parking impact fee low. For example, to

encourage the expansion of restaurants that have been in busi-

ness for at least two years, Beverly Hills offers a reduced in-lieu

fee of $6,265 per space, which is 35 percent of the construction

cost per space for municipal parking structures, excluding land

cost. Beverly Hills requires one parking space per 45 square

feet of restaurant area, so this reduced in-lieu fee is equivalent

to an impact fee of $139 per square foot of restaurant area

($6,265÷45). The in-lieu fee is far below the cost of providing a

public parking space; but the parking impact fee is still high.15

Do In-Lieu Fees Impose a Cost on Developers? 

In-lieu fees do not impose a cost on developers. Minimum

parking requirements impose the cost, and in-lieu fees merely

give developers an alternative to providing the required

parking. If the in-lieu fee equals the cost of providing a

parking space, the parking impact fee shows the cost of

complying with the parking requirement.

Parking requirements would not impose a cost if developers

voluntarily provided all the parking that zoning requires. But

if developers voluntarily provided all the parking that zoning

requires, parking requirements would be pointless. Some

developers may provide more parking than required, but

studies in the Los Angeles and Chicago regions have found

that developers generally provide only enough parking to

satisfy the zoning requirements. City officials, developers,

lenders, leasing agents, and tenants all assume that planners

know how much parking each land use needs (see Willson

1995; Chicago Regional Transportation Authority 1998).

In my own experience as a member of a Design Review

Board in Los Angeles, I have reviewed the plans for all

development projects in one part of the city, Westwood, for

the past six years. I have seen many cases where the required

parking limited a project's density or disfigured its design, but

I have never seen a project that provided more parking than

required.16

The impact fees in Tables 2 and 3 underestimate the cost of

complying with parking requirements because developers who

provide the required parking must also pay property taxes and

operating costs for the privately owned spaces.   The impact

fees also understate the cost of complying with parking

requirements if cities set their in-lieu fees below the cost of

providing a parking space. Hamilton, Lake Forest, and

Toronto set their fees at half the estimated land-and-

construction cost of providing parking spaces.17  Mountain

View, Orlando, and Walnut Creek set their fees at the con-

struction cost per space in parking structures, excluding land

cost.18

When asked why they set the in-lieu fee below the cost of

providing a parking space, city officials typically answered

that the fee would be "too high" if the city charged the

full cost. When the cost of required parking is hidden in the

cost of development, cost does not seem to matter, But when

the cost of required parking is made explicit in cash, everyone

can see that it is "too high."

Parking Requirements, In-Lieu Fees, and Impact Fees 

We can use the data in Tables 2 and 3 to show the

relationships among parking requirements, the cost of parking

spaces, and impact fees, as seen in Figure 1, which uses the

data for office buildings. The horizontal axis shows the

parking requirement in spaces per 1,000 square feet of gross

floor area, and the vertical axis shows the fee per parking

space not provided. Each equal-impact-fee (isocost) curve
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Figure 1.  Parking impact fees as a function of parking requirements and in-lieu fees (for office buildings).

shows combinations of parking requirements and in-lieu fees

that produce the same impact fee. For example, the lowest

curve shows that a requirement of one space per 1,000 square

feet and an in-lieu fee of $10,000 per space together create an

impact fee of $10 per square foot of floor area, as do all other

combinations of parking requirements and in-lieu fees along the

same curve.19

A horizontal band of cities have similar in-lieu fees ranging

from $6,000 to $10,000 per parking space, but their   parking

impact fees differ greatly because their parking requirements

differ greatly. For example, Lake Forest and Calgary have

similar in-lieu fees, but Lake Forest's parking impact fee is

more than four times Calgary's because Lake Forest

requires 3.5 spaces per 1,000 square feet while Calgary re-

quires only 0.7 spaces per 1,000 square feet. 

Cities with dissimilar in-lieu fees can have similar parking

impact fees. For example, Mill Valley's in-lieu fee is less than a

third of Hamburg's; but its parking impact fee is similar to

Hamburg's because Mill Valley requires 4.4 spaces per 1,000

square feet while Hamburg requires only 1.5 spaces per 1,000

square feet.

 Figure 2 arrays cities according to their in-lieu fees and

parking requirements in Table 3 (i.e., for land uses with the

highest parking requirements). Because the coefficient of

correlation between the cities' impact fees in Tables 2 and 3 is

only 0.43, the cities' relative positions shift substantially from

Figure 1 to Figure 2. In more ways than one, parking impact

fees are all over the map.

This all-over-the-map aspect of parking impact fees

should not surprise us, given the haphazard nature of parking

require-ments. Explaining how planners set parking

requirements, Robert Weant and Herbert Levinson (1990) say:

Most local governments, through their zoning or-

dinances, have a parking supply policy that requires

land uses to provide sufficient off-street parking

space to allow easy, convenient access to activities

while maintaining free traffic flow. The objective is

to provide enough parking space to accommodate

recurrent peak-parking demands .... For the purpose

of zoning ordinance applications, parking demand

is defined as the accumulation of vehicles parked at

a given time as the result of activity at a given site

(35-37).

That is, planners count the cars parked at existing land

uses, define the maximum number of parked cars as parking
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Figure 2 Parking impact fees as a function of parking requirements and in-lieu fees (for land uses with the highest parking

requirements). 

demand, and then require new land uses to supply at least

enough parking spaces to satisfy, this demand. Without consid-

ering either the cost or the price of parking, urban planners set

minimum parking requirements to satisfy the peak parking

demand.

Because high parking requirements increase development

costs, they might be interpreted as a tacit way for cities to con-

trol growth. But if the goal is growth control, high parking

requirements have a serious unintended consequence. All new

development will have plenty of free parking, which will in-

crease trip generation and the associated traffic. If growth con-

trol is intended to limit traffic, high parking requirements are a

perverse way to control growth.

High parking requirements might also be explained as a

response to high parking demand. But demand depends on

price, and the high cost of providing parking should cause

planners to ask, "At what price is demand being estimated'"

Parking requirements based on the observed demand for park-

ing typically require enough parking spaces to satisfy the de-

mand for free parking.

# AN ANALOGY: PTOLEMAIC

ASTRONOMY

As experience has accumulated, planners have made

progress in predicting the peak demand for parking at different

land uses. This progress in planning resembles the progress

made in astronomy from the time of Ptolemy through the me-

dieval period. Astronomers gradually became more accurate in

predicting the motion of stars and planets, but they funda-

mentally misunderstood what they were trying to explain.

Thomas Kuhn (1957) says:

accuracy was invariably achieved at the price of

complexity ... and the increased complexity gave

only a better approximation to planetary motion,

not finality. No version of the system ever quite

with-stood the test of additional refined observa-

tions (74).

Ptolemaic astronomers believed that the earth was at the

center of the universe, and that everything else rotated about

the earth. This theory explained the motion of stars, but the

motion of planets was a puzzle. The word planet stems
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from the Greek word meaning wanderer, and astronomers

developed complex mathematical devices-such as epicycles-to

explain the planets' wandering behavior. But the fundamental

theory was faulty, and more accurate observations of planetary

motion always showed that the theory's predictions were wrong.

Similarly, many planners seem to believe that parking is at

the center of urban development. Planners have gradually be-

come more accurate in predicting parking demand as a function

of land use, but this greater accuracy has invariably been

achieved at the price of complexity. For example, the Planning

Advisory Service of the American Planning Association has

published three surveys of parking requirements in American

cities. The 1964 survey reported 368 different requirements for

30 different land uses. The 1971 survey reported 609 different

requirements for 83 different land uses. The 1991 survey

reported 648 different requirements for 179 different land

uses.20 Despite this growing complexity, no one can accurately

predict how many parking spaces any land use needs without

considering the price of parking. For the same land use, the

parking requirements in Table 3 vary between one and 28.6

parking spaces per 1,000 square feet.21

The growing complexity extends well beyond more require-

ments for more land uses. Some cities allow shared parking for

a combination of land uses when the peak parking demands

occur at different times. Some cities allow valet and tandem

parking to increase parking capacity. All cities grant variances

from parking requirements to accommodate special circum-

stances. Adding to the complexity, urban planners have in-

vented many pseudo-scientific terms to describe observed but

poorly understood phenomena: parking deficit, parking gen-

eration, parking need, parking overflow, parking ratio, parking

spillover, parking turnover, peak parking factor, shared park-

ing, and underparked.

Confusion reigns, and planners cannot even agree on

whether to require or restrict parking. Consider the diametri-

cally opposed approaches in Los Angeles and San Francisco.

Los Angeles requires a minimum number of spaces, while San

Francisco restricts the maximum number of spaces. For an

auditorium in the CBD, Los Angeles requires as a minimum 50

times more parking spaces than Sara Francisco allows as the

rnaximum.22 These minimums and maximums exemplify the

Soviet planning slogan, "What is not made compulsory must be

prohibited."

Planners usually require a minimum number of parking

spaces, and they sometimes restrict the maximum number of

parking spaces, but they almost never take a hands-off ap-

proach to the number of parking spaces. Perhaps some planners

unconsciously fear that critics may ask, "If planners don't even

know how many parking spaces to require, what do they

know?" Or perhaps parking requirements are simply a profes-

sional confidence trick that planners have played not only on

others but also on themselves,

Parking requirements stem from a belief that urban

planners know how many parking spaces every land use

needs, Planners can rationally regulate many dimensions of

parking that affect the public, such as curb cuts, guidance,

handicapped access, landscaping, layout, location, pedestrian

amenity, setback, signage, stormwater runoff, and urban

design. Planners can and should regulate the quality of

parking.  But planners cannot rationally, regulate the number

of parking spaces without considering the price and cost of

parking and the wider consequences for transportation and

land use.

By comparing urban planners to Ptolemaic astronomers, 1

am not questioning planners' abilities. Ptolemaic astronomers

were diligent scientists, but in considering the earth to be the

center of the universe they were making a fundamental

mistake. Similarly, in requiring a minimum number of off-

street parking spaces for all land uses, urban planners are

making a fundamental mistake. The high impact fees implicit

in minimum parking requirements reveal the high cost of this

mistake.

# AN ALTERNATIVE: REDUCE DEMAND RATHER

THAN INCREASE SUPPLY

Minimum parking requirements lack a theoretical basis,

and even their empirical basis is weak, But reform will be

difficult because parking requirements are entrenched in

planning practice and legislated in zoning ordinances,

Nevertheless, the emergence of  in-lieu fees suggests that

change is possible. In-lieu fees also suggest another promising

option: allow developers to reduce parking demand rather

than increase the parking supply.

An Example: Transit Passes in Lieu of Parking Spaces

Offering free transit passes to commuters will reduce the

demand for parking at work. Therefore, a city could reduce the

parking requirements for developments where the developer

commits to provide transit passes far commuters who do not

drive to work.

Suppose that providing free transit passes to the

employees at a site would reduce parking demand at the site

by one parking space per 1,000 square feet, In this case, a

covenant to provide free transit passes to employees at the site

is an appropriate alternative to providing one required parking

space per 1,000 square feet.23

The in-lieu transit option would be simplest where firms

can buy a blanket transit pass for all employees, For example,

some transit agencies offer employers the option to buy "Eco

Passes" that allow all their employees to ride free on all local

transit lines, A city could therefore reduce the parking require-

ments for a building where all employees are offered Eco
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ANNUAL PRICE PER EMPLOYEE

 1-99 100-4,999 5,000+ 
LOCATION Employees Employees Employees

Dow ntow n San Jose $80 $60 $40

Areas with  bus &  light rail $60 $40 $20

Areas with  bus only $40 $20 $10

Table 4.  Eco Pass price schedule, Santa Clara Valley

Transportation Authority.

Passes. The Eco Pass is a tax-deductible expense for employers

and a tax-free benefit for employees.

Transit agencies price Eco Passes according to probability

of use. The price per employee is low because many employees

do not ride transit even when it is free. Employers can therefore

buy transit passes for all employees at a low cost. For example,

as shown in Table 4, the Santa Clara Valley Transportation

Authority (SCVTA) in California's Silicon Valley charges from

$10 to S80 per employee per year for the Eco Passes,

depending on an employer's location and number of

employees.24

An example can explain Eco Pass pricing. Suppose (1) the

price of a conventional transit pass is $400 a year, (2) employ-

ers offer free passes to commuters who ride transit, and (3) 20

percent of commuters ride transit.  Per 100 employees, em-

ployers would pay $8,000 a year for 20 conventional transit

passes (20 x $400), or $80 per employee per year ($8,000÷

100). The transit agency can therefore sell Eco Passes for 100

employees at a price of only $80 per employee per year, carry

the same number of riders, and receive the same $8,000 a year

in total revenue that it would receive from the sale of conven-

tional transit passes at $400 a year for 20 employees.

Because frequent riders often buy transit passes, transit

agencies must price these passes on the assumption of frequent

use. And because transit agencies price transit passes to cover

the cost imposed by frequent riders, infrequent riders will not

buy them. In contrast, Eco Passes are priced like employer paid

insurance that covers every member of a defined population.

Adverse selection does not occur when all employees receive

Eco Passes, and the price of an Eco Pass is therefore much

lower than the price of a conventional transit pass.25 For

example, the SCVTA's price for its Eco Pass ($10 to $80 per

employee per year) is only 2 percent to 19 percent of the price

for its conventional transit pass ($420 a year).

Providing Eco Passes for employees – a demand-side sub-

sidy – is different from subsidizing the transit system as a

whole – a supply-side subsidy.  Providing Eco Passes for all

employees at a site increases transit use to that site and reduces

parking demand at that specific site. This reduction in parking

demand justifies a smaller parking supply at the site that pro-

vides the Eco Passes. In contrast, subsidizing the system as a

whole would improve transit service but would not significantly

reduce parking demand at any specific site, Therefore,

subsidizing the system would not justify a smaller parking sup-

ply at the site that pays the subsidy.

Providing Eco Passes instead of required parking spaces

converts a supply-side subsidy for parking into a demand-side

subsidy for transit. The appropriate rate of substitution be-

tween Eco Passes and parking spaces depends on how shifting

subsidies from parking to transit will reduce parking demand.

Cities can offer a greater reduction in parking requirements in

the CBD) and other transit-oriented districts because Eco

Passes will reduce parking demand more at sites that have

better transit service. Providing Eco Passes instead of parking

spaces will benefit these transit-oriented districts by allowing

higher density without more vehicle traffic.

The Cost of Reducing Parking Demand

Reducing parking demand can cost much less than

increasing the parking supply. Employers in Silicon Valley

pay $10 to $80 per employee per year for Eco Passes. If there

are four employees per 1,000 square feet of office space, Eco

Passes would cost from 4 cents to 32 cents per square foot of

office space per year.26 How does this cost of offering Eco

Passes to all employees compare with the resulting reduction

in the capital cost of providing the required parking spaces?

A survey of commuters whose employers offer Eco Passes

found that the solo-driver share fell from 76 percent before

the passes were offered to 60 percent afterward (Santa Clara

Valley Transportation Authority 1997). The transit mode

share for commuting increased from 11 percent to 27 percent.

These mode shifts reduced commuter parking demand by

approximately 19 percent.

The SCVTA serves two of the surveyed cities that have in-

lieu parking fees (Mountain View and Palo Alto).  As Table 2

shows, the parking impact fee for office buildings is $39 per

square foot of office space in Mountain View and $71 per

square foot of office space in Palo Alto. If the Eco Passes

reduce parking demand by 19 percent, they will reduce the

capital cost of providing the required parking spaces by $7.41

per square foot of office space in Mountain View and by

$13.49 per square foot of office space in Palo Alto.27

If spending between 4 cents and 32 cents a year to provide

Eco Passes will reduce the capital cost of required parking by

between $7.41 and $13.49, the annual cost of the Eco Passes

ranges from 0.3 percent to 4.3 percent of the reduction in the

capital cost of parking. That is, spending $1 every year for

transit will save between $23 and $337 for the initial capital

cost of parking. Eco Passes will also reduce the operating and

maintenance costs for parking because fewer spaces are

required. The low cost of reducing parking demand compared

with the high cost of increasing the parking supply shows that

Eco Passes are a cost-effective fringe benefit. Eco Passes can

greatly reduce the high cost of offering free parking.

Administering the Eco Pass option should be simpler than

administering conventional in-lieu fees because cities would

not need to construct, operate, and maintain parking

structures. A property's transit-pass obligation could be
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enforced by a covenant or conditional use permit for as long as

the required parking is not provided. Monitoring compliance

should be simple because public transit operators would have a

strong financial incentive to ensure that property owners pay

for the required transit passes.

The Benefits of Reducing Parking Demand

Providing Eco Passes instead of parking spaces can yield

benefits for developers, property owners, employers,

commuters, and cities.

Benefits to Developers and Property Owners

Developers who pay conventional in-lieu parking fees

receive no individual benefit beyond permission to build

without providing the required parking. But developers who

provide in-lieu Eco Passes also receive the individual benefit of

free public transit for all tenants. If a developer provides fewer

than the required number of parking spaces, the compensating

amenity of free transit should increase a project's marketability.

Providing Eco Passes in lieu of parking spaces can also

reduce the risk and improve the feasibility of project finance.

The capital cost of parking is fixed regardless of building

occupancy, and it is a heavy burden for a new building that is

not fully leased. In contrast, the cost of Eco Passes varies

according to the number of employees in the building, and the

cost will be low if the building is not fully leased. Providing

Eco Passes instead of parking spaces converts an up-front

capital cost for parking into an annual cost for transit, and

many developers may want to make this trade if offered the

option.

Benefits to Employers

Eco Passes will save employers some of the money they

now spend to subsidize parking. Suppose that Eco Passes cost

$40 per employee per year and that they reduce the demand for

commuter parking by 19 percent (as found in the Silicon Val-

ley). The Eco Passes will save more than $40 per employee per

year on parking subsidies if the employer had been spending

more than $211 per employee per year to subsidize parking,

because reducing a parking subsidy of $211 a year by 19 per-

cent saves $40 a year. Many employers spend far more than

$211 per year ($17.60 per month) per employee to subsidize

parking.28 These employers can therefore offer free transit

passes, continue to offer free parking, and save money.

 Benefits to Commuters

Eco Passes clearly benefit commuters who ride transit to

work, and they can also benefit commuters who usually drive to

work. Drivers can consider the Eco Passes a form of insurance

for days when their cars are not available. Eco passes offer

commuters day-to-day flexibility in commuting and the choice

between riding transit or driving to work is not a  long-term 

either-or commitment.

Employees can also use their Eco Passes for non-work

trips. In the Silicon Valley survey, 60 percent of employees

reported using their Eco Passes for trips other than commut-

ing, with an average of four non-work trips a month.

Benefits to Transit Operators

Using unbuilt parking spaces to finance Eco Passes would

increase transit ridership and transit revenue. Although Eco

Pass programs are new, in 1997 employers purchased Eco

Passes for 38,000 employees in Denver and 40,000

employees in Silicon Valley. If developers could provide Eco

Passes instead of parking spaces, Eco Pass sales would

undoubtedly increase. Permanent demand-side subsidies for

transit financed by a reduction in the capital cost of

supply-side subsidies for parking would provide a reliable

revenue source for transit agencies.

If developers make long-term commitments to purchase

Eco Passes, transit planners can improve service to the sites

where they know transit demand will be strong. This service

improvement will benefit all riders, not just Eco Pass holders,

and it can attract additional riders who pay a full fare. 

Benefits to Cities

As with conventional in-lieu fees, providing Eco Passes in

lieu of parking spaces will improve urban design, reduce the

need for variances, and help to preserve historic buildings and

rehabilitate historic areas. Beyond these advantages, reducing

the demand for parking rather than increasing the supply of

parking will reduce traffic congestion, air pollution, and en-

ergy consumption – all at no cost if the existing transit has

excess capacity.

Other In-Lieu Options to Reduce Parking Demand

Cities could also allow in-lieu options for land uses other

than employment sites. For example, some universities con-

tract with their local transit agencies so their student identi-

fication cards serve as public transit passes, and these transit

pass programs reduce the demand for parking on campus

(Brown, Hess, and Shoup 1998). Cities could therefore allow

a university to offer a transit pass program instead of required

parking spaces.

A city could allow theaters and stadiums to offer free

transit to all ticket holders instead of providing required

parking spaces. For example, the University of Washington

contracts with Seattle Metro so that ticket holders can show

their game tickets to ride on any Metro transit service on the

day of a game The share of ticket holders arriving at Husky

Stadium by transit increased from 4.2 percent in 1984 (the

year before the transit agreement) to 20.6 percent in 1997

(University of Washington Transportation Office 1997).

A city could allow apartment developers to offer free

transit passes for residents instead of providing some required

parking spaces. In State College, Pennsylvania, one of the
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cities with in-lieu fees, the Centre Area Transportation

Authority contracts with apartment developers and owners to

give all residents passes for the transit lines that serve the

apartments. The passes are priced at approximately $100 per

apartment per year. Participating developers are encouraged to

build transit amenities into their site designs (bus shelters and

bus pull-off lanes). Apartment owners advertise these transit

passes as a benefit they offer to tenants. The apartment transit

passes should attract a niche market of those who are less likely

to own cars, and should be especially appropriate for

transit-oriented districts with good transit service and a reduced

parking supply.

A city could allow hotels to offer free transit for guests in-

stead of providing some required parking spaces. Beyond sav-

ing money on constructing parking spaces, offering free transit

could help a hotel to attract a niche market of guests without

cars. If hotels that offer free transit attract guests without cars,

this would justify the smaller parking supply. Some hotels al-

ready offer free shuttles to popular destinations, or offer guests

free tokens on public transit, and cities could reduce parking

requirements in exchange for these policies.

Beyond offering transit passes, a city could allow develop-

ers and employers to take other measures to reduce parking de-

mand. For example, offering employees the option to cash out

employer-paid parking has been found to reduce parking de-

mand by an average of 11 percent, at almost no added cost to

employers.29 Therefore, a city could reduce the parking re-

quirement for sites where developers commit to a parking

cash-out program.

Some cities allow property owners to remove existing park-

ing spaces if they pay an in-lieu fee per required space re-

moved. Cities could also allow owners to remove existing

parking spaces if they offer transit passes and/or a parking

cashout program. This in-lieu option would assist infill devel-

opment, improve urban design, and increase urban density

without increasing traffic.

Finally, a city could require the provision of transit passes

and/or parking cash out at a site if the developer wished to

provide more than the required number of parking spaces. That

is, a developer would have to take steps to reduce parking

demand in order to receive permission to increase the parking

supply above what the zoning requires.

Allowing developers to reduce parking demand instead of

increasing the parking supply is a logical extension of in-lieu

fee programs. Nevertheless, none of the surveyed cities allows

parking demand management as an alternative to providing

parking spaces.

# CONCLUSION: THE HIGH COST OF MINIMUM        

PARKING REQUIREMENTS

In-lieu fees unveil the high cost of parking requirements. The

impact fees implicit in parking requirements dwarf the impact

fees for all other public purposes combined. These high parking

impact fees should make it hard for planners to ignore the cost

of parking requirements. Given the high cost of providing the

required parking, planners should not uncritically assume that

the demand for parking automatically justifies parking

requirements. Viewed skeptically, minimum parking

requirements subsidize cars and distort urban form.

In-lieu fees mitigate the damage caused by parking

requirements. The in-lieu fees assist development on difficult

sites, encourage shared parking, reduce the demand for

variances, improve urban design, and support historic

preservation. Beyond allowing developers to finance public

parking spaces in lieu of private parking spaces, cities can

allow developers to reduce parking demand rather than

increase the parking supply. This further development of

in-lieu fees will reduce traffic congestion, air pollution, and

energy consumption. The option to reduce parking demand

rather than increase the parking supply will benefit

developers, property owners, employers, commuters, transit

agencies, cities, and the environment.
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# NOTES

1.  Mon opo ly®   is the trademark of Hasbro , Inc. for its real estate

trading game. "Free Parking" is one of 40 spaces on the game

board.

2. In 1990, the U.S. Department of Transportation conducted the

Nationwide Person al Transportation Survey. For all au tomobile

trips made on the previous day, the survey asked 48,000

respondents, "Did you pay  for parking du ring  any  par t of this

trip?" Ninety-nine percen t of the 56 ,733  responses to this

question w ere "no." The responses outnumbered the

respondents because some respondents made more than one

automobile trip per day (Shoup 1995, 15 ).

3. The survey includes every in-lieu parking fee program found

after searching the literature on parking requirements, sending

e-mail requests to parking listservers, and asking the

representatives of each city with in-lieu fees for additional leads

(a "snowball" sample).   Ad dit ional cities in Germany have

in-lieu fees  (Ab lösebeträge), but as explained later most of

these cities' fees are calculated on a case-by-case basis and

therefore could not be used to calculate the parking impact fees

shown  in Tables 1 and 2 . Planners in several of the surveyed

cities were unaware that any other cities had in-lieu fees, and

only four brief published references to in-lieu fees were found:
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Public Technology (1982), Higgins (1 985), Wean t and Levinson

(1990), and Topp (1993).

4. Among th e nine cities that set fees on a case-by-case basis,

Culver City's fee is the assessed value of 300 square feet of land

under the development. Hamilton's and Toronto's fees are halfthe

land-and-construction cost of providing a new ,parking space near

the  developmen t site . Joh annesburg's fee is  the  land value  of a

surface parking space at the development site. Frankfurt's fee

depends on  the land-and-construction cost of a parking space,

with  a maximum fee of $16 ,025 .  San  Rafael's fee is the fair

market value of the land that would otherwise have been devoted

to the required off-street parking, plus the cost of paving and

other improvements. M ontgomery County allows  developers to

pay a property tax surcharge instead of providing the required

parking.

5. The method of setting the fees varies greatly among cities. Lake

Forest's  fee ($9,0 00 per space) is  half th e city's

land-and-constru ction cost per space in surface lots. The fees in

Mou ntain View ($13 ,000 per space) and  Orlando ($ 9,883  per

space) are the cities' construction cost per space in parking

structures, excluding land  cost.  Palo Alto's fee ($17,848 per

space) is the construction cost per space added by a parking

structure, after deducting the number of surface spaces lost when

the structure is bu ilt. Walnut C reek's fee ($16,373 per space) is

75 percent of the construction cost per space in a public parking

structure, excluding land  cost. The fees in Kingston upon Th ames

($20 ,800) an d Su tton ($12 ,800) are the land  and construction

cost per space in parking structures on the fringe of the town

center. Port Elizabeth's fee ($1,846 per space) is the land and

construction cost per space in surface lots.

6. Berkeley requires developers of lots under 30,00 0 square feet to

pay fees instead of providing the parking. Calgary requires

developers to provide half the required parking and to pay fees

for the other half. Orlando requires developers to pay fees instead

of providing the first required parking space per 1,00 0 square

feet, and allows them to choose wh ether to provide parking or

pay fees for the rest. W altham F orest requ ires developers to

provide the first 0.2 required parking spaces per 1,000  square

feet and to pay fees for the rest. Carmel and Lake Forest require

developers to pay fees in lieu of all the required parking.

7. Office buildings were chosen for Table 2 because they are the

most un iformly defined land u se among cities. All of the cities in

Tables 2 and 3  require parking spaces in proportion to gross floor

area. Gross floor area is the building's total floor area, including

cellars, basements, corridors, lobbies, stairways, elevators, and

storage. Gross floor area is measured from the building's outside

wall faces. Seventeen of the 46  surveyed cities d o not appear in

Tables 2 and 3 because either their in-lieu fees or their minimum

parking requirements are n ot comparable w ith the o ther cities. 

Brent, Cu lver City, Dresden Frankfürt, Hamilton, Johann esburg,

Nuremberg, San  Rafael, and Toronto do not have fixed fees;

instead these cities establish the fee for each specific case,

usually taking into account the appraised land  value at the site.

Montgomery County's fee is based  on the property tax. 

Man hattan Beach ($ 25,16 9 per space) requires parking only for

the bu ilding area that exceeds a floor-area ratio of 1:l.   Lafayette

($8,50 0 per space), Munich ($1 6,025  per space), Redbridge

$8,62 4 per space), and W ürzburg ($1 2,820  per space) require

parking on the basis of net rather than gross floor area. San

Francisco ($1 7,13 5 per space) does n ot requ ire parking spaces in

the CBD.  Pasadena allows developers to pay an annual fee

($100 per parking  space per year in  199 2 and subsequently

indexed to the C onsumer P rice Index) per parking space not

provided.

8. The fees and parking requ irements for each city are their values

in 1996. Unless otherwise noted, the fees and parking

requirements apply only in the downtown area of each  city. 

Fees are converted into US$ at 1996 rates of exchange:   U.S.

$1 = 1.37 Canadian Dollars; 1.56 German Marks; 66.57

Icelandic Kronur; 3.84 S outh African Rands; and  0.60 B ritish

Pounds.

9. The British term for an  in-lieu fee is "commu ted paymen t." All

the British cities in the survey are boroughs of outer London.

The inner Lon don boroughs no longer u se commuted paymen ts

because then have replaced their minimum parking

requirements with restrictions on the maximum nu mber of

parking spaces allowed.

10. The average impact fee has been converted to dollars of 1996

purchasing pow er, the year in which all the in-lieu fees were

measured.

11. The impact fees in Table 2 refer to one specific land use

(offices). Montgomery Cou nty, Maryland, has a u nique in -lieu

arrangement tha t is independent of land  use. In one community

(Bethesda), for example, developers can pay a property tax

surcharge of 0.7 percent of a property's assessed value instead

of providing th e requ ired parkin g; the revenue is used to

construct and main tain public parking facilities. Montgomery

County's general property tax rate to fund education, health,

libraries, police, social services, and transportation is 2 percent

of assessed property value. The special property tax rate for

parking is thus more than on e third of the general property tax

rate for education, health, libraries, police, social services, and

transportation.

12. See NP TS W eb site at http://www.cta.ornl.gov/npts/1995/D oc/

EarlyResults.shtml for the average distance to work in 1995.

13. See American Automobile Manufacturers Association (1998)

for the average fuel efficiency and the average price of gasoline

in 1995.

14. The r2 for the correlation between minimum Parking

requirements and  impact fees is 0.60, and the r2 for the

correlation between in-lieu fees and impact fees is 0.12.

15. New restauran ts in Beverly Hills are not eligible for the reduced

fee. They must pay the full fee, wh ich ranges from $1 5,13 5 to

$25,225 per space, depending on the restaurant's location. The

Parking requ irement of one space per 45 square feet of

restauran t area and  the in-lieu  fees are together eq uivalent to

impact fees ranging from $33 6 to $56 1 per square foot of

restaurant area.

16. As on e example of high parkin g requ irements, th e North

Westwood V illage Specific Plan requ ires 3.5 parking spaces

for each dw elling unit that contains  more than  four habitab le

rooms, and even kitchens count as habitable rooms (Los

Angeles Ordinance 163,20 2).

17. "Since th e payment of the  $9,0 00 per space ‘in  lieu of ’ fee only

allows for a property owner to establish a business, the fee has

never been intended to cover the full cost of providing a parking

space... Historically, the ‘in lieu  of’ fee has been placed at a

level that is roughly equivalent to fifty percent of the cost of

providing a parking space" (Memo to Lake Forest Plan

Commission, Febru ary 1, 1993 , page 2).

18. In-lieu fees may underestimate the  cost of complying w ith

minimum parking requ irements for another reason.  Developers

who pay fees merely receive permission to develop without

providing the required parking.  Developers who provide the
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required parking not only receive permission to develop, but they

also own the resulting parking spaces, a valuable asset. 

Developers who pay the fees instead of providing the required

parking would presumably have to pay even more to provide the

required parking itself. Suppose the in-lieu fee is $10,00 0  per

space, and that each on-site parking space adds $5 ,000 to a

development's value. In this case the developer will pay the fee

only if on-site parking costs more than $15 ,000 per space.

Therefore, payment of the fee suggests that (1) providing the

required parking w ould cost much  more, or (2) a parking space

does not add  much to the development's value.

19. Min imum parking requ irements impose no burden  if developers

wou ld volun tarily provide the req uired  number of parking spaces. 

Developers would therefore presumably prefer a low parking

requirement with a high in-lieu fee to a high parking requirement

with a low in-lieu fee, even if the parking impact fee is the same

in both cases.

20. See P lannin g Advisory Service (1964, 1 971 , 199 1). These data

greatly understate the growth in the number of different parking

requirements. While the 1964 survey reported every parking

requirement found  for each of 30 land uses, and  the 197 1 survey

reported every parking requirement found for each of 83 land

uses, the 1991 survey reported only a few of the many different

parking requirements found  for each of 179 land u ses.

21. Palm Springs requires 28.6  spaces per 1,000 sq uare feet for a

cabaret, while Vancouver requires one space per 1,000  square

feet for all nonresidential uses, includ ing cabarets.

22. For aud itoriums in the CB D, Los An geles requires a minimum of

ten parking spaces per 1,000  square feet, with no maximum. San

Francisco allows parkin g spaces  equal to a maximum of 7

percent of bu ilding  area  (0.2 spaces per 1,00 0 square feet if a

parking space occupies 350 square feet), with no minimum.

23. As an  admin istrative preceden t for purchasing tran sit passes in

lieu of providing the required  parking, some cities allow  property

owners to purch ase parking permits in public garages in lieu of

providing the required on-site parking. For example, Kirkland

allows a property owner to pay an annual in-lieu fee of $1,020

per required parking space not provided, and  the owner receives

a parking pass to a public garage for each  fee paid. This

obligation ru ns w ith the lan d, and commits future property

owners either to pay the annu al fee or to provide the required

parking.

24. This price includes a Guaranteed Ride Home Program.  On any

day they ride transit to work,  employees are entitled to a free taxi

ride home in the event of illness, emergency,  or unschedu led

overtime. The public transit systems in Boulder and Denver,

Colorado, and  Salt Lake City, Utah, offer similar Eco Pass

programs.

25. There can  still be adverse selection amon g employers. F irms with

many employees who ride transit will have an incentive to buy

the Eco Passes, and  this will tend to in crease the tran sit

operators' cost.

26. Suppose the E co Pass costs $80  per employee per year. If there

are four employees per 1,000  square feet of office space, the Eco

Passes wou ld cost $320 per year per 1,000 sq uare feet of office

space (4 x $80 ), or 32 cents per year per square foot of office

space ($320  ÷ 1,000).

27. If satisfying the parking requ irement costs $55 per square foot of

office space, and if Eco Passes reduce the parking requirement by

19 percent, the E co Passes wou ld reduce the capital cost of

required parking by $10.45 per square foot of office space ($55 x

0.19).

28. Shoup and Breinholt (1997) found that employers in the United

States provide 85 million free parking spaces for commuters.

29. Shoup (1997) presents eight case studies in which cashing out

employer paid parking red uced  parking d emand  by 11 percent.

Because cashin g out red uces park ing demand , logically it

should also redu ce parking requirements. California legislation

addresses this  issue in  the following way: "The city or coun ty in

which a commercial development will implement a parking

cash-out program ... shall grant to that development an

appropriate red uction  in the parking req uiremen ts otherw ise in

effect for new commercial development" (California Health and

Safety Code Section 65 089).
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Off Sale (packaged) Planning Commission Zoning Administrator

Restaurant – with alcohol sales,
close by 11PM

Planning Commission Zoning Administrator

Restaurant – with alcohol sales,
close after 11PM

Planning Commission Planning Commission

Bars and Nightclubs Planning Commission Planning Commission

Alcohol Sales, Accessory Planning Commission Permitted in most commercial
zoning districts
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Bar, Lounge, and Nightclub. An establishment that
sells or serves alcoholic beverages for
consumption on the premises and is holding or
applying for a public premise license from the
California State Department of Alcoholic
Beverage Control (ABC) (i.e., ABC License Type 42
[On Sale Beer & Wine‐Public Premises], ABC
License Type 48 [On Sale General‐Public
Premises], and ABC License Type 61 [On Sale
Beer‐Public Premises]). Persons under 21 years of
age are not allowed to enter and remain on the
premises. The establishment shall include any
immediately adjacent area that is owned, leased,
rented, or controlled by the licensee.



Food Service, No Late Hours. An establishment that sells food and 
beverages, including alcoholic beverages, prepared for primarily on‐
site consumption, and that has all of the following characteristics:  

1. Establishment DOES NOT have late hour operations (see “Late Hour 
Operations”);

2. Customers order food and beverages from individual menus; 

3. Food and beverages are served to the customer at a fixed location 
(i.e., booth, counter, or table); and

4. Customers pay for food and beverages after service and/or 
consumption.



Food Service, Late Hours. An establishment that sells food 
and beverages, including alcoholic beverages, prepared for 
primarily on‐site consumption, and that has all of the 
following characteristics: 

1. Establishment DOES have late hour operations (see “Late 
Hour Operations”); 

2. Customers order food and beverages from individual 
menus;

3. Food and beverages are served to the customer at a fixed 
location (i.e., booth, counter, or table); and 

4. Customers pay for food and beverages after service and/or 
consumption.



Late Hour Operations. Facilities that provide 
service after 11:00 p.m.



• Alcohol Sales, Off‐Sale (Land Use). An
establishment that sells, serves, or gives away
alcoholic beverages for consumption off the
premises and that is applying for or has obtained
an ABC License Type 20 (off‐sale beer & wine‐
package store) or License Type 21 (off‐sale
general‐package store). The establishment shall
include any immediately adjacent area that is
owned, leased, rented, or controlled by the
licensee. Does not include an establishment that
sells alcoholic beverages as an accessory line of
merchandise. See “Alcohol Sales, Off‐Sale,
Accessory Only.”
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